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SIR JAMES FITZJAMES STEPHEN. 


O English judge was better known by 
name to the American Bar than Sir 
James Fitzjames Stephen, who died on the 
11th of March, 1894. He came of a family 
of hard-workers, some of whom were dis- 
tinguished as well as_ industrious. His 
grandfather, Mr. James Stephen, was a well- 
known Master in Chancery, and played a 
leading part in the anti-slavery movement, 
while his father, Sir James Stephen, was for 
a time Under Secretary of the Colonies, 
and was the author of “ Essays in Ecclesias- 
tical Biography.” His only brother is Mr. 
Leslie Stephen, the eminent /itérateur. 
Born at Kensington Gore on March 3, 1829, 
he was educated at Trinity College, Cam- 
bridge, where he graduated in 1852. The 
early part of his career, either at Cambridge 
or in the Temple, gave no indication of the 
eminence which belonged to his later years. 
He did not distinguish himself as a scholar 
at his University, and his rise at the Bar— 
to which he was called at the Inner Temple 
in 1854 — was far from rapid. His qualities 
were not those of the advocate. His 
speeches were always models of lucidity; 
but his delivery was ponderous, and the ac- 
curacy of his views was not accompanied by 
rapidity of judgment. Five years after his 
call, however, he was appointed Recorder 
of Newark-on-Trent, and he obtained a 
moderate practice on circuit and at ses- 
sions. 
The first case to bring his name promi- 
nently before the public and the profession 
was the prosecution of the Rev. Roland 





Williams in the Court of Arches on a charge 
of heresy preferred against him by the 
Bishop of Salisbury. In this defense he 
obtained his first opportunity of displaying 
those extraordinary powers of research for 
which subsequently he became famous. 
The reputation he acquired in this ecclesi- 
astical trial was strengthened by the part he 
played as one of the prosecuting counsel in 
the case of Governor Eyre. But it was in 
the fields of journalism and literature that 
his best work was done, during the fifteen 
years that elapsed between his call to the 
Bar and his appointment as legal member 
of the Council of the Governor-General of 
India. He was a regular contributor to the 
“Saturday Review” and the “Cornhill 
Magazine,” and to several others of the 
leading periodicals of the day, the whole of 
his contributions being marked by a thor- 
oughness of thought and lucidity of phrase 
which rendered them very acceptable read- 
ing even to those who did not share the 
conclusions at which he arrived. He was 
one of the earliest and most valued contrib- 
utors to the ‘‘ Pall-Mall Gazette.” It is re- 
lated that on many an occasion the editor 
would receive two articles on topical sub- 
jects from his pen before ten o’clock in the 
morning, and that their argumentative power 
and phraseology would not be inferior to his 
more studied cqntributions to the reviews. 
A number of his essays were gathered into 
a volume and published under the title of 
‘‘Essays by a Barrister.” His chief work 
of legal interest before he went to India was 
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“A General View of the Criminal Law,” 
which was published in 1863. 

It was in 1869 that he was appointed to 
succeed Sir Henry Maine as Legal Member 


of the Council of the Governor-General of | 


India, and he remained in India some three 
years, during which his labors as a law re- 
former were sufficient to secure for his name 
an enduring place in the annals of the coun- 
try. His activity knew no bounds, and 
doubtless the severe strain he imposed upon 
his mental and physical powers at this time 
was not unconnected with the sorrowful 
events that preceded the comparatively early 
death which every member of the legal pro- 
fession now deplores. Taking up the work 
of codification begun by his predecessors, 
he prepared and passed through the council 
a code of criminal procedure and the Indian 
Evidence Act, 1872, both of which, though 
not beyond criticism in several respects, 
conferred lasting benefits upon the country. 
and in the preparation and passing of which 
Sir James Fitzjames Stephen exerted all the 
strength of which his massive frame and 
mind were capable. Having achieved such 
great success in his work of codification in 
India, he devoted himself to somewhat simi- 
lar'tasks in England on his return in 1872, 
At the instance of Lord Coleridge, then 
Attorney-General, he drafted a bill codify- 
ing the English law of evidence, and later 
on he prepared a bill for the codification of 
criminal law; but neither of his efforts, 
though each had involved enormous 
amount of labor, met with success. The 
latter bill was submitted to a select com- 
mittee consisting of Lord Blackburn, Lord 
Justice Lush, and Mr. Justice Barry, and a 
report was published; but, despite many 
promises that the matter should be dealt 
with in Parliament, the Government allowed 
it to disappear from their programme. 
Henceforward, until his promotion to the 
Bench, his time was chiefly occupied with 


an 


judgments. 


literary labors. He resumed with renewed 
energy his contributions to newspapers and 
magazines, and increased his reputation as 
an author by “ Liberty, Equality and Fra- 
ternity,” a powerfully reasoned reply to 
Mill’s “ Liberty.” He was appointed to thg 
Bench in 1879; but his literary labors did 
not cease with his promotion. Some of his 
most important works were written as relax- 
ation from his judicial duties. Among 
them are his ‘“‘ History of the Criminal Law 
of England” and his *‘ Digest of the Law of 
Criminal Procedure.” His letters to the 
“ Times” on Mr. Gladstone’s Home Rule 
Bill of 1886 will be remembered for the 
masterly manner in which he presented his 
case against that measure. 

It must not be supposed, however, that 
the literary interests of the distinguished 
jurist were confined to legal, political and 
philosophic questions. He was thoroughly 
familiar with all the standard novelists of 
England and France, his favorite works of 
fiction being those of Victor Hugo, upon 
which he was ever ready to discourse. 
Among the lighter works from his own pen 
may be mentioned published addresses on 
“The Right Use of Books,” “The Relation 
of Novels to Life” and ‘“‘ Desultory and Sys- 
tematic Reading.” He occupied a seat on 
the Bench for twelve years, during which 
period he was distinguished, both in civil 
and criminal trials, for the conscientiousness 
with which he discharged his duties and for 
the profound learning which marked his 
He retired in April, 1891, in 
consequence of certain statements that were 
made regarding his health. He bade the Bar 
“good-bye” in the Lord Chief Justice’s 
Court, which was crowded with members of 
both branches of the profession eager to 
witness his last appearance on the Bench, 
and to hear his pathetic words of farewell. 
In recognition of his eminent services he 
was created a baronet. 
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THE COURT OF STAR CHAMBER. 


By Joun D. Linpsay. 


TN the reign of Henry III. the council was 
considered a court of peers within the 
terms of Magna Charta. It unquestionably 
exercised a direct jurisdiction over all the 
king’s subjects, and great transgressors 
against the public peace were dealt with by it. 
Segrave, constable of the Tower, was 
arraigned before the council for allowing the 
escape of Mortimer. There 
record showing how Sir John Dalton was 
summoned, “sub forisfactura vite et mem- 
brorum et omnium aliorum quz nobis foris- 
facere poteris,” to bring before the Council 
one Margeria de la Beche, the wife of Gerard 
De I’Ile, whom Dalton had forcibly ab- 
ducted, and to do and receive (ad faciendum 
et recipiendum) such orders as the council 
should give. 

The council consisted of certain of the 
peers, together with the great officers of 
state, the justices and others whom the 
king chose to take into his confidence, as 
persons whose advice he deemed most use- 
ful in affairs of importance. This assembly 
possessed some of the powers exercised by 
the whole council sitting in parliament, and 
as both retained the same appellation, and 
the king presided in both, there was no 
difference in the style of them as courts; 
each was coram rege in concilio, or coram 
ipso rege in concilio, till the reign of Edward I., 
when the term Parliament was first applied 
to the national assembly. 

The barons or lords, by virtue of the judi- 
cial authority which still resided in them, 
constituted the court of last resort in all 
cases of error; they explained doubtful 
questions of law and interpreted their own 
acts; for which purpose the judges of the 
common law, courts used to refer to them 
matters of difficulty coming before them. 


is a curious 


Il. 





They heard causes commenced originally 
there, and tried criminal accusations against 
their own members. 

The council, properly so called, seems to 
have had a more ordinary and more com- 
prehensive jurisdiction than the commune 
concilium , which it was enabled to exer- 
cise more ‘frequently, as it might be, and 
was, continually summoned, while the other 
was called only on great emergencies. 

In the court held coram rege in concilio 
there seems to have originally resided a 
certain supreme administration of justice in 
respect of all matters, both civil and crim- 
inal, which were not cognizable in the courts 
below. Its decisions were ex @guo et bono, 
upon principles of equity and general law. 
All offenses of a very exorbitant kind were 
proper subjects of their criminal animadver- 
sion. If the offenders were of a rank which 
exempted them from the usual process, or 
the occasion required something more ex- 
emplary than was within the power of the 
inferior justice, these were reasons for bring- 
ing inquiries before the council. In these, 
and in some other instances, it acted only 
in concurrence with and in aid of the 
courts below. 

“Thus,” says Reeves, ‘‘was the adminis- 
tration of justice still kept, as it were, in 
the hands of the king, who, notwithstanding 
the dissolution of his great council where he 
presided, was still in construction of law, 
supposed to be in all those which were de- 
rived out of it. Thus, as we have seen, the 
style of the great council was coram rege in 
concilio, as was that of his ordinary council 
for advice. The chancery, when it became 
a court, was coram rege in cancellarid, and 
the principal new court which had sprung 
out of the curia regis was coram ipso rege 
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and coram rege ubicumque fuerit in Anglia. 
The council however of which we speak, 
in distinction from that of the great council 


| 


or Parliament, and the great council of the 


king next under it, and which in effect ap- 


proached very near to what was afterwards | 


called the privy council, consisted of the 


treasurer, chancellor, justices, barons, the | 


keeper of the rolls, the master in chancery, 


the chamberlains of the exchequer, justices | 


in eyre, justices assigned, justices in Wales, 
the king’s sergeants, the secretaries of state, 
clerk of the privy seal, clerk of the ward- 


robe, and such other persons as the king | 


chose to advise with.! 


The nature and constitution of the former | 


of these two councils is less known to us 
than that of the latter, but it may be dis- 


cerned that both of them kept up a close | 
correspondence with the Parliament, so that | 
causes were adjourned. from the latter into | 


either of the councils, and were there heard 
and finally determined. 
address to both was by petition, and the 
subjects of their jurisdiction comprised 


! Blackstone (Book I., chap. 5), in speaking of one of 


The method of | 


the councils belonging to the king, viz., his judges of the | 


courts of law, for law matters (citing from this designation 
Coke, I. Just. 110), expresses his view that when the king’s 
council is mentioned in reference to a subject of a legal 
nature then is understood his council for matters of law, 
namely, his judges; and he cites St. 16, Ric. IL, c. 5; 
whereby it was made a high offense to import into Eng- 


land any papal bulles or other processes from Rome, and | 
it was enacted that the offenders should be attached by | 


their bodies, and brought before the king and his counci/ 
to answer for such offense, and says: “ Here by the ex- 


pression of the king’s council were understood the king’s | 


judges of his courts of justice, the subject-matter being 


legal, this being the general way of interpreting the word 


council.” (Citing Coke, 3 Just. 125.) 

But Ld. Ch. J. Coleridge dissents from this view. 
says the passage referred to in 3 Just. is no authority for 
Blackstone’s interpretation of the word “council” in the 
Stat. of Richard. It is a comment on the statute of prae- 
munire, 27 Edw. III. st. 1, c. 1, where the word seems 
used in the same sense as in the first mentioned statute, 
and in which Coke states that it cannot mean the judges. 

“ The truth is,” says Ld. Coleridge, “1 believe that the 
council here mentioned was a court of very extensive equit- 
able jurisdiction both in civil and criminal matters, the 
fountain from which in process of time the courts of 
Chancery and Star Chamber were derived.” 


He | 


everything respecting law and justice, both 
civil and criminal, that was not declared by 
any known rule, or not distributed among 
some of the established judicial departments. 
It was, however, in the king’s own coun- 
cil, or that branch of it to which we have 
referred, consisting of his principal officers 
of state and resembling the modern privy 
council, that criminal prosecutions were 
conducted, and which possessed supreme 
jurisdiction over all matters of a criminal 
nature under the degree of capital, for which 
the law contained no appropriate provision. 
This council used to sit in different cham- 
bers in the palace, sometimes en /a chambre 
de peincte, again en la chambre blanche or en 
la chambre de marcolf, and probably even 
as early as the reign of Edward III. ex la 
chambre des etoiles*; to which place of their 
sitting the general return of certain writs in 
this reign, coram nobis in cameré, referred. 
Sir Francis Palgrave says that it ‘‘ held its 
sittings in the ‘starred chamber,’? an apart- 
ment situated in the outermost quadrangle 
of the pal&ce, next to the banks of the river, 
and consequently easily accessible to the 
suitors, and which at length was perma- 
nently appropriated to the use of the council. 
The ‘lords sitting in the Sterre chamber’ 
became a phrase, and we can hardly 
doubt that this circumstance contributed to 
assist the council in maintaining their 
authority.” 
No opposition 
made 


seems to have been 


to the exercise of this tremendous 


™ Hudson says: “And so I doubt not but Camera 
Stellata . . is most aptly named; not because the Star 
Chamber is so adorned with stars gilded, as some would 
have it, for surely the chamber is so adorned, because it is 
the seal” (seat) “of that court, ... and it was so fitly 
called because the stars have no light but what is cast 
upon them by the sun, by reflection. being his representa- 
tive body; and as his royal majesty himself was pleased 
to say, ‘in short that the king was the sun and the judges 
the stars.’ ” 

2 The favorite derivation of the name is from the 
“ starra”’ or Jewish charters anciently kept there. 

The Jews were expelled from England in the time of 
Edward I., and the meaning of the word “starra” might 
naturally be forgotten though the name survived. 
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jurisdiction by the Star Chamber till 1350, 
when the Commons petitioned: ‘Qe nul 
franc homme ne soit mys a respondre de 
son franc tenement ne de riens que touche 
vie et membre byns ou redemptions par 
apposailles” (informations) ‘devant le 
conseil nre seignur le Roi, ne devant ses 
ministres quecumques sinoun par proces de 
lay de ces en arere use.” The answer was: 
“Tl plest a nre seignur le Roi q les leies de 
son Roiaume soient tenuz et gardez en lour 
force, et q nul homme soit tenu a respondre 
de son fraunk tenement sinoun par processe 
de ley; mes de chose que touche vie ou 
membre contemptz ou excesse soit fait 
come ad este use cea en arere.” 

“ This,” says Sir James Fitz-James Ste- 
phen, ‘“‘seems to be an express recognition 
of the fact that for at least 135 years after 
Magna Charta the criminal jurisdiction of 
the council was undisputed.” 

Either in the same or in the next Parlia- 
ment a similar petition was granted without 
any reservation, and this led to the statute 
printed as 25 Edw. III. Stat. 5, c..4. Simi- 
lar statutes were passed in 1354 (28 Edw. 
III. c. 3), and in 1368 (42 Edw. III. c. 3). 

On two occasions in the reign of Henry 
IV., two in the reign of Henry V., and one 
in the reign of Henry VI., petitions were 
made by Parliament with a view of limiting 
the powers of the council, but none of them 
resulted in the passage of a statute, the 
answers given by the king being either 
unfavorable or qualified. Some of these 
petitions and the answers show that the 
ground on which the jurisdiction of the 
council was defended was the difficulty in 
many instances of obtaining redress for in- 
juries at the common law. 

Thus in 1399 (1 Henry IV.) the Com- 
mons petitioned that personal actions be- 
tween party and party may not be tried by 
the council, to which the answer was: ‘“ Soit 
l’Estatut eut fait tenuz et gardez, la ou l’une 
partie est si graunt et riche, et l’autre partie 


si povre qu'il ne purra autrement avoir | 





recoverer.” The word “except” (supplied 
by Sir F. Palgrave. after “ gardez”), appears 
to be lacking. 

The jealousy of the power of the council 
entertained during the fourteenth century 
was justified by the improvement of the 
judicial polity compared with what it had 
been in times past. The judicature of the 
king in council had been admitted in past 
times for wise reasons, although as wise ones 
might now be urged for it abrogation. It 
was principally calculated for times of dis- 
order when the common course of justice was 
circumscribed to very narrow bounds, and 
ordinary judges were unable to enforce the 
execution of the law against powerful sub- 
jects. When the state of society was al- 
tered and things grew more settled, such 
supreme power seemed no longer necessary. 
Again, the common law, during this period, 
had arrived at such a degree of perfection 
that arguments from the incompetency or 
defect of ordinary provisions were no longer 
of any avail. The remedies of the law were 
so increased in number and their execution 
so effectually secured that it was no longer 
requisite*to recur to the judicial character 
of the king to supply by his prerogative the 
insufficiency of the law. All injuries now 
found a means of redress in the ordinary 
courts, and to recur to any other jurisdiction 
was thought unnecessary, dangerous and 
burdensome to the subject. 

Such arguments, co-operating with the 
dread impressed by an authority that was 
as much or more perhaps of a political than 
judicial nature, contributed to raise a clamor 
against the council, and occasioned several 
acts of Parliament which contributed to dis- 
countenance any unnecessary application to 
the king in council, and allowed it only on 
such terms as it was thought might prevent 
an abuse of it. 

The first of these statutes was the 25th 
Edw. III. Stat. 5, c. 4, which enacted that 
according to the Great Charter none should 


thenceforth be taken by fetition or sugges- 
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tion made to the king or his council unless 
it was by indictment or presented by good 
and lawful people of the same neighborhood 
where the fact was done, in due manner, or 
by process of writ original at the common 
law. Further it enacted that none should 
be ousted of his franchise or his freehold 
unless he were duly brought in to answer, 
and was fore-judged of the same by the 


course of the law; and if anything was done | 
otherwise that it should be redressed and | 

| 
It was however subsequently | 


held void. 


thought insufficient to merely declare such 


proceedings void, but suggestions to the | 
king being often false or malicious it was | 
| which it held cognizance to the ordinary 


enacted by 37 Ed. III. c. 18, that to pre- 


. | 
vent such for the future, all persons making | 


suggestions should be sent with them before 
the chancellor, treasurer and the council, 


there to find surety for prosecuting these | 


suggestions; and if the suggestions were 
found evil, that the party should incur the 
same penalty as the adversary would if con- 


victed, and then the matter should be left | 
This latter clause | 
was repealed the following year (Stat. 38, | 
Ed. III. Stat. 1, c. 9) and instead it was or- | 
dained that a person failing in proof of his | 

be obliged to answer before the council 


to the process of the law. 


suggestion according to the former statute 
should be committed to prison till he had 


agreed with the defendant for the damage | 


and slander he had sustained, and besides 
made ransom and fine to the king. 

Either the evil was not abated by these 
statutes or the uneasiness of the people re- 
quired further declarations of the Parliament 
on the subject, for we find that about four 


years later an act was passed which seem- | 
ually engage the council when it acted in 


ingly was intended to give a finishing blow 
to all extraordinary judicature whether civil 
or criminal. The Commons having again 
complained that persons were brought be- 
fore the council by writ ‘‘and otherwise 
upon grievous pain” (sur greve peine), 
against the law, it was enacted (Stat. 42, 


Ed. III. c. 3) that no man be put to answer | 


before justices without presentment or mat- 








ter of record or by due process and writ 
original, according to the old law of the 
land, and that anything done to the contrary 
should be void. 

The process of bringing defendants before 
the council was however probably regarded 
as “‘due process and writ original, accord- 
ing to the old law of the land.” In any 
event some plausible method was evidently 
devised to prevent the literal operation of 
the statute. 

During the reign of Richard II. the judica- 
ture of the council was exercised in all its 
amplitude, notwithstanding the attempts 
made in the last reign to draw the causes of 


courts, and complaints of its encroachments 
were repeatedly made to Parliament. 

In 1377 it was prayed that no suits be- 
tween parties should be exded before any 
lords or others of the council, but before the 
justices only. In the following year it was 


| prayed that no man should answer before 


the council, by writ or otherwise, concerning 
his freehold, but only at the common law: 
to which it was answered that no man 
should be “forced to answer finally” there 
on such matters, though all persons should 


concerning ‘oppressions.” Thus, a limit 
seemed to be fixed to the jurisdiction of the 
council, by allowing it to entertain all sorts 
of suits commenced there originally by com- 
plaint or otherwise, but instead of determin- 
ing finally, to refer them, as it should seem 
proper, according to the subject of debate, 
to the different courts of common law. 
Besides the business that would perpet- 


this manner, as auxiliary to the judicial de- 
termination of the courts of law, it was laid 
down by Parliament that ‘“ oppressions” 
might be determined there finally: and in 
all times, particularly those of disorder and 
change, numberless are the causes which the 
council might have drawn to itself under 
the idea of ‘‘ oppressions.” 
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A POSSIBLE MISNOMER. 


By WENDELL P. STAFFORD. 


OME, name the child, my dear. ‘ What’s in a name?” 
Yet we are moulding now the speech of men: 

For, oh, how many, many thousand times 
This name will be pronounced in days to come! 
With tender iterations of the home, 
With every fond addition and sweet change 
That love delights in,—crooned in cradle song, 
Then shouted on the green by boys at play, 
Then murmured softly under moon and stars, 
By lips that make it music,— then, ah me! 
Bandied about the rude ways of the town, 
In praise and blame, from kindliness to scorn, 
And blown, perhaps, world-wide for ill or good, — 
Spoken at last, one day, with awed, hushed breath, 
Then treasured in a few fond, faithful hearts, 
Read a few years upon a low, white stone, 
And then forever, evermore forgot! 


So name the child, my dear. What's in a name? 
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LEGAL VULGAR ERRORS. 


HEN Sir Thomas Browne wrote his 


‘Pseudodoxia Epidemica,” or Vul- | 
gar Errors, he omitted altogether to take | 


notice of an important class, viz., legal 
vulgar errors. As a physician, it was rather 
errors of natural history or science which 


exercised his mind, and he accordingly 


explodes with much abstruse learning such | 


vulgar notions as that “the elephant hath 


no joints in his legs,” that Jews stink, and | 


that the chameleon lives only upon air. Yet 


as ‘“‘there are waur lees than ithers,” as the | 


parish idiot in Ramsay’s ‘“ Anecdotes” ob- 


served, so there are errors and errors, and | 


it is safer to indulge the innocent belief that 


an elephant has no joints or that “storks | 


will only live in republics or free states,” 
than the somewhat dangerous notions that 
you may keep what you find, or marry 
again if your husband or wife has been 
missing for seven years. 
Englishman has a common law right to 


take his wife to market for sale with a halter 
round her neck now only lingers in the | 
mind of the intelligent foreigner and some | 


North-country miners, but the related super- 
stition that a husband may beat or imprison 


his wife died hard only quite recently in the | 
These, and a good many | 
| Arthur 


Jackson case. 
other vulgar legal errors, seem to be the 


shadows cast by traditional usage or obso- | 


lete statutes, such, for instance, as that bull- 
beef may not be sold unless the bull has 


first been baited; that no one may shoot a | 


crow within five miles of London, or carry 
a dark lantern; or, more singular still, that 
the owner of an ass must crop its ears to 
prevent it frightening horses on the road. 


The idea that an heir could not be disin- | 


herited unless he was given a shilling still 


survives in the phrase being “ cut off with | 
When Sheridan was threatened | 
with this last extremity by an indignant | 


a shilling.” 


The idea that an | 


| parent, he replied with characteristic cool- 
| ness, “ You don’t happen to have the shil- 
ling about you, sir,do you?” This demand 
was premature: the said shilling need only 
(according to the vulgar view) be given by 
will. Wills themselves are the subject of 
a great deal of popular misconception; for 
instance, one very common mistake is that 
| the destruction of a will revoking a former 
one revives the earlier will. This is a very 
fatal error, as fatal as that pride of knowl- 
edge which leads makers of ‘“ oleograph” 
wills, as a country solicitor once called them, 
to talk about “heirs” when they mean 
“next of kin,” and ‘“ demising,” when they 
mean “ devising.” One widespread fallacy 
is that a trespasser is liable to prosecution. 
It is small blame to people that this should 
_ be beliéved, because they are confronted at 

every turn from their infancy upwards by 

boards threatening prosecution and the 

severest penalties of the law to the tres- 

passer. It requires a daring originality and 

great firmness of mind to take in the idea 

that such a notice board is nothing but a 

‘wooden lie,” and the severest penalties of 

the law a civil action for nominal damages. 

Landowners would seem, in putting up such 
to act on the principle of Sir 
Heveningham. This gentleman, 
according to the ‘Camden Anecdotes,” 
“being informed of some abuse of his 
liberties by a saucy, impudent fellow, he 
vowed and threatened such a kind of pun- 
ishment presently as was not very legal, 
whereupon a friend of his prompted him of 
the danger of such unwarrantable proceed- 
ing as the letter of the law would not bear. 
‘Oh! pox on't,’ says he, ‘in cases of this 
nature we must not be so nice and scrupu- 
lous; lett’s doesomething by law and some- 


notices, 


thing by presumption too.’ 
A very common form of popular fallacy 
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is confusing a contract or other legal act or | 
People | family, killed or disabled. , What does it 
who get married seldom realize that it is | 
the exchange of mutual promises at the | 


altar which makes the contract binding. | 


relation with the evidence of it. 


They fancy, like Mr. Macey, the parish 
clerk in ‘Silas Marner,” that 


their names is “the glue.” 
riage lines, as if the validity of the marriage 
depended on their preservation. 


“Mind,” says the in- 


, 


are much at fault. 
tending donor, “this ring is yours,’ 
to be yours.” 


panied (as every lawyer knows, but every 
layman does not) by delivery or be made 


by deed. 


a testamentary disposition, and (if not a 


donatio mortis causdéd) must be made with | 
| error, is that all lawyers are more or less 


the formalities required by the Wills Act. 
A common illusion of tenants is that the 
landlord is bound to do repairs, whereas the 


painful truth is that, in the absence of an | 
' the ends of justice are only to be achieved 


express covenant, the landlord is not bound 
to do anything, not even if the premises 
become ruinous or insanitary (Gale v. Har- 


vey, Z7zmes, May 9), and thereby uninhabit- | 


able. Again, a favorite fallacy of the British 


juryman is that there is no difference, where | 
a railway company is concerned, between | 


injuria and damnum absque injuria. He 
reasons thus with himself: Here is an inno- 


, 


“It’s the | 
regester does it,” and that the signing of | 
In the same | 
way heroines of melodrama in humble life | 
cling with desperate tenacity to their mar- | 


or ‘tis | 
If this is meant as an imme- | 
diate gift zzter vivos it ought to be accom- | 


If it is meant to take effect on | 
the donor’s death, then the intended gift is 


cent man, perhaps the bread-winner of a 


matter to him whether there was any negli- 
gence on the company’s part or not? The 
company is the author of the injury; it can 
pay, and it must pay. This is just the 
retaliatory principle of early law, which 
looked at what the plaintiff had suffered 
without discriminating the degree of the 
defendant’s delinquency. 

Aristotle, with his usual acuteness, re- 
marks that there are a thousand ways of 


| going wrong and only one of going right, 
Gifts are another matter on which people | 


which may account for the infinite variety 
of errors, legal or otherwise. Certainly legal 
errors are as plentiful as blackberries. That 
you may shoot a burglar or a cat trespasser 
which is making night hideous on the tiles, 
that a judge’s black cap is a funeral emblem 
(really it is only full dress), that deeds exe- 
cuted on a Sunday are void, that the Queen 
signs death-warrants, are just a few speci- 
of prevalent vulgar One 
deeply rooted but, needless to say, vulgar 


mens errors. 


rascals — an assumption from which honest 
Mr. Tulliver, in the “ Mill on the Floss,” 
drew the inference (as many still do) that 


by employing a stronger knave to frustrate 
a weaker knave. The analogous view of 
law as a‘cockfight, in which the victory de- 
pends on securing an advocate who is a 
game-bird with the best pluck and the 
strongest spurs, is, it is to be feared, too 
like the fact to be reckoned among legal 
vulgar errors. — Law Fournal. 
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‘FOREIGN’? RECEIVERS AND JUDICIAL ASSIGNEES. 


By Seymour D. THompson. 


Il. 


III. WHat CONCESSIONS HAVE BEEN MADE TO 
SUCH RECEIVERS. 

The principle now generally acted upon 
is that a receiver or other trustee, appointed 
in another state, will be permitted, on the 
principle of comity, to bring an action in 
the domestic forum, forethe purpose of col- 
lecting the assets of the insolvent, for dis- 
tribution in accordance with the law of the 
jurisdiction within which the receiver has 
been appointed, when so to do will not 
contravene the rights of citizens of the state 
in which the action is brought.? 

This principle applies, not only in the 
case of receivers, but in the case of every 
other kind of statutory assignee or trustee, 
acquiring, by operation of the law of the 
state or country wherein he is appointed, 
dominion over the property of an insolvent, 
for the purpose of administration for the 
benefit of his creditors, as distinguished 
from a voluntary assignee, who holds the 
legal title, which carries with it a right of 
action ex proprio vigore.? 

* Metzner v. Bauer, 98 Ind. 425; Runk v. St. John, 29 


Barb. (N. Y.) 585; Hoyt v. Thompson, 5 N. Y. 320; Bagby | 


z. Atlantic etc. R. Co. 86 Pa. St. 291; Hurd v. Elizabeth 
41 N. J. L. 1; Bidlack v. Mason, 26 N. J. Eq. 230; Bank 
v. McLeod, 38 Ohio St. 174; Toronto Gen’! Trust Co. v. 
Chicago etc. R. Co., 123 N. Y. 37 (trustee appointed in 
Canada); Re Waite, 99 N. Y. 433; McAlpin v. Jonés, 10 
La. An. 552; Comstock v. Frederickson, 53 N. W. Rep. 
713; Lycoming Fire Ins. Co. v. Langley, 62 Md. 196; 
Boulware v. Davis, 90 Ala. 207; Lycoming Fire Ins. Co. v. 
Wright, 55 Vt. 526; Chicago etc. R. Co. v. Keokuk etc. 
Packet Co. 108 Ill. 317; s.c. 48 Am. Rep. 557; Graydon 
v. Church, 7 Mich. 36; Pugh v. Hurtt, 52 How. Pr. (N. Y.) 
22; Iglehart v. Bierce, 36 Ill. 133; Ex parte Norwood, 3 
Biss. (U. S.) 504; National Trust Co. v. Miller, 33. N. J. 
Eq. 155; Paradise v. Farmers etc. Bank, 5 La. An. 710; 
Cagill v. Wooldridge, 8 Baxt. (Tenn.) 580,583; s. ¢. 35 
Am. Rep. 716. 

2 With reference to-the question, so far as it relates to 
the right of action of the assignees of bankrupts appointed 
by a foreign tribunal, it may be worth while to note that 
the liberal genius of Chancellor Kent conceded to such 
trustees an unqualified right of action in the courts of New 








But it must not escape attention that the 
rights of citizens of the state of the forum, 


York. In Bird v. Caritat (2 Johns. [N. Y.] 342) it was 
held that a suit could be brought in that state, in the name 
of a foreign bankrupt, by his assignees, for their benefit as 
such, using the name of the bankrupt, according to the 
principles of common-law pleading, since abrogated in the 
code states. “This,” said he, “is more a question con- 
cerning form than substance; for there can be no doubt 
of the right of the assignees to collect all debts due to the 
bankrupt, either by a suit directly in their own names, or 
as trustees, using the name of the bankrupt. It is a prin- 
ciple of general practice among nations to admit and give 
effect to the title of foreign assignees. This is done on 
the ground that the conveyance, under the bankrupt laws 
of the country where the owner is domiciled, 7s eguzvalent 
to a voluntary conveyance by the bankrupt.’ In Holmes 
v. Rensen (4 Johns. [N. Y.] 460), Chancellor Kent wrote 
an elaborate opinion, holding that foreign assignees in bank- 
ruptcy took title to all the property of the bankrupt where- 
ever situated, with the same force and effect as if the bank- 
rupt had made a voluntary assignment of his property, and 
that such a title was good, even against subsequent attach- 
ing creditors, in a country other than that where the bank- 
ruptcy adjudication had taken place, and where the statu- 
tory transfer had been made. He said: “It is admitted in 
every case, that foreign assignees, duly appointed under 
foreign ordinances, are entitled, as such, to sue for debts 
due to the bankrupt’s estate” (Ibid. 485). In Raymond 
v. Johnson (11 Johns. [N. Y.] 488), it was held that, 
although the court would recognize and protect the rights 
of an assignee, under the insolvent laws of another state, 
yet an action brought in New York must be in the name 
of the insolvent. But that rule of pleading is now abolished 
by the code, which requires every action to be brought in 
the name of the real party in interest. Another contro- 
versy came before the courts of New York between Holmes 
and Remsen (Holmes v. Remsen, 20 Johns. [N. Y.] 229), 
where Platt, J., expressed views upon the question some- 
what different from those of Chancellor Kent. In an 
opinion of exceptional learning and strength, he, in sub- 
stance, annexed to those views the following qualification, 
which is quoted from the concluding argument of Mr. 
Caines for the attaching creditors, and which is now gener- 
ally accepted by American tribunals: “We admit that 
the bankrupt assignment passes all the property of the 
bankrupt, here and everywhere, provided always that there 
are no creditors here having claims on that property. We 
admit the right of the assignees of the bankrupt to collect 
his property here and take it to England, if there are no 
creditors of the bankrupt here, but not otherwise. If there 
are creditors attaching here, there is a conflictus legum, 
and the foreign law must yield” (Ibid. 254). Subsequently 
it was held by Chancellor Walworth that an assignment in 
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which are protected by this principle, consist 
chiefly in the right to get a preference over 
other creditors of the insolvent, by seizing, 
under attachments, any property of the in- 
solvent which may be found within the state 
of the domicile of such creditors. The rule 
of comity under consideration is, therefore, 
never allowed to operate, as a national bank- 
ruptcy law would operate, to secure a ratable 
dtstribution of all the assets of the insolvent, 
among all his creditors, without reference 
to their domicile, provided there are in any 
state local creditors and local assets. The 
insolvents whose assets pass into judicial 
administration are now, in most cases, incor- 
porated companies. It is a doctrine con- 
stantly reiterated by American judges, and 
seldom dissented from, that the assets of a 


bankruptcy, made in England, was good to pass personal 
property situated in New York, as against the bankrupt 
himself and his creditors residing in England” (Plestoro 
v. Abraham, I Paige [N. Y.] 236). And such is the 
generally conceded law. In 1835 the Court of Appeals of 
New York, in a learned and laborious opinion by Earl, J., 
went over the decisions in that state relating to this ques- 
tion, analyzed them with care, and announced the following 
doctrine: “1. The statutes of foreign states can, in no case, 
have any force or effect in this state, ex proprio vigore, 
and hence the statutory title of foreign assignees in bank- 
ruptcy can have no recognition here solely by virtue of the 
foreign statute. 2. But the comity of nations, which, 
Judge Denio said in Petersen v, Chemical Bank, 32 N. Y. 
21, is a part of the common law, — allows a certain effect 
here to titles derived under, and power created by the laws 
of other countries, and from such comity the titles of foreign 
statutory assignees are recognized and enforced here, when 
they can be without injustice to our own citizens, and 
without prejudice to the rights of creditors pursuing their 
remedies here, under our statutes; provided also, that such 
titles are not in conflict with the laws or the public policy 
of our state. 3. Such foreign assignees can appear, and, 
subject to the conditions above mentioned, maintain suits 
in our courts against debtors of the bankrupt whom they 
represent, and against others who have interfered with or 
withhold the property of the bankrupt.” Re Waite, 99 
N. Y. 433, 448. The court regarded these propositions as a 
legitimate deduction from the following decisions: Petersen 
v. Chemical Bank, 32 N. Y. 21; Kelly v. Crapo, 45 N. Y. 
86; Osgood v. Maguire, 61 N. Y. 524; Hibernia National 
Bank v. Lacombe, 84 N. Y. 367; Re Bristol, 16 Abb. Pr. 
(N.Y.) 184; Runk v. St. John, 29 Barb. (N. Y.) 585; 
Barclay v. Quicksilver Mining Co., 6 Lans. (N. Y.) 25; 
Hooper v. Tuckerman, 3 Sandf. (N. Y.) 311; Olyphant vz. 
Atwood, 4 Bosw. (N. Y.) 459; Hunt z. Jackson, 5 Blatch. 
(U.S.) 349. : 





corporation are a trust fund for its cred- 
itors. This necessarily means that they are a 
trust fund for all its creditors, and not for 
particular creditors who may chance to 
get preferences over the others. But the 
rule which allows ravenous local creditors 
to pounce upon and appropriate all the 
assets of a non-resident corporation which 
may be found within the state of the resi- 
dence of such creditors, turns this trust 
fund doctrine into a mere mockery. But 
where the right of the domestic creditor 
to secure a preference out of the assets of 
the so-called foreign insolvent is not involved, 
the decisions of the most enlaghtened Am- 
erican courts, in dealing with this subject, 
proceed on lines of comity and justice. The 
liberal genius of the courts of New York has 
conceded the principle that a judicial trans- 
fer, zw invitum, of the property of an insol- 
vent debtor, such as will estop the debtor in 
the jurisdiction where the proceeding takes 
place, will estop him everywhere.’ 

It is also to be noted that, contrary to the 
doctrine recently held by the Supreme Court 
of Indiana in the decision already referred 
to, several of the courts hold that, as be- 
tween a foreign receiver, assignee, or other 
representative of creditors, suing in his repre- 
sentative character, and a particular cred- 


? Thus, an assignment under the English bankrupt law 
was held to estop the bankrupt in respect of personal prop- 
erty situated in New York, though emphasis was laid on 
the fact that the bankrupt appeared in England and volun- 
tarily assented to the proceeding. Matter of Waite, 99 
N. Y. 433. So, it has been held by the chancery court of 
New Jersey, that that court will, on principles [of comity, 
extend its aid to a receiver of a foreign corporation, seek- 
ing to obtain the possession of the property of the corpo- 
ration situated in New Jersey, as against the officers of the 
corporation, who are endeavoring, by fraud or subterfuge, 
to withhold the possession of such property from the re- 
ceiver, — no claims of domestic creditors being involved; 
and that, to that end, it will set aside a judgment at law, 
rendered in a court of New Jersey, fraudulently and col- 
lusively concocted by such officers, for the purpose of pro- 
tecting them in the possession of the property as against 
the receiver, the creditors and the stockholders of the 
corporation. Bidlack v. Mason, 36 N. J. Eq. 230; cited 
with approval in National Trust Co, v. Miller, 33 N. J. Eq. 
155» 159- 
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itor of the same state as the foreign receiver 
or assignee, the domestic tribunals will give 
preference to the foreign receiver or assignee. 
In other words, as between ‘two citizens. of 
the same foreign state, one of them entitled 
to the assets under the laws of that state, 
and the other struggling to get a preference 
not allowed by the laws of that state, the 
domestic tribunal will extend this comity so 
far as to give effect to the laws of that state.’ 

The theory of these decisions is that an 
assignment, made by operation of law, zz 
invitum, of the property of an insolvent 
debtor, operates as an estoppel upon the 
citizens of tha state wherein the assignment 
has been made, and that this estoppel will 
be allowed to operate in the state of the 
forum, where to give it scope will not prej- 
udice the rights of domestic creditors. It 
is also to be noted that the refusal to extend 
comity to the representatives of foreign in- 
solvents, as against the rights of domestic 
creditors, does not, according to the best 
view, extend to voluntary assignments to 
trustees or assignees for the benefit of cred- 


itors. The distinction is clearly brought 


out by Mr. Justice Story in the following | 


language: ‘It is therefore admitted that a 
voluntary assignment, by a party, made ac- 
cording to the law of his domicile, will pass 
the persovzal estate, whatever may be its lo- 
cality, abroad as well as at home. The law 
distinguishes that which results from the 
exercise of power under the law, from that 
which comes from the free will of the party ; 
the former is limited in its effect to the 
country where the law is in force, whilst the 
latter is given universal and general opera- 


2 


tion, under the comity of nations.” 
*Gilman v. Ketchan (Wis.) 54 N. W. Rep. 395; Cole 
v. Cunningham, 133 U.S. 107; Reynolds v. Adden, 136 
U. S. 348, 353 (doctrine recognized); Bagby v. Atlantic etc. 
R. Co. 86 Pa. St. 291; Bacon v. Horne, 123 Pa. St. 452. 


2Story’s Conflict of Laws, § III. 





The distinction is | 


also clearly stated in Smith’s.Appeal, 104 Pa. St. 381, 389, | 


where the above language is quoted. See also Lowry 


v. Hall, 2 Watts. & S. (Pa.) 129, 131; Speed v. May, 
17 Pa. St. 91; 
3973 


Dundas v. Bowler, 3 McLean (U. S.) 
Livermore v. Jenckes, 21 How. (U. S.) 126. 


This principle rests upon the effect which 
is given to contracts made in foreign juris- 
dictions. The jus disponendi is essential to 
the very idea of property, and every owner 
of property has a right to alien it at his 
mere pleasure for any lawful purpose; and 
his deed, or other act of alienation, will re- 
ceive effect in foreign jurisdictions, ‘not upon 
the mere principle of comity, as stated by 
Story, but rather on the theory of operating 
ex proprio vigore. 


IV. OBSERVATIONS ON THE STATE OF THE LAW 


P ON THIS SUBJECT. 


The fact remains that no state allows an 
assignment of property, 7 zxvitum, under 
the insolvent laws of another state or 
country, to operate to the prejudice of its 
own citizens and that such an assignment 
is deemed to operate to the prejudice of its 
own citizens whenever it prevents them 
from getting a preference over other cred- 
itors of the insolvent, by seizing his assets 
within the local jurisdiction. The further 
fact remains, that some of the states refuse 
to allow such assignments to operate at all 
within their limits, without reference to the 
inquiry whether so to do-will be prejudicial 
to their own citizens, or whether the foreign 
insolvent has any creditors within their own 
jurisdiction. The further fact remains that 
one hundred years of struggle in the Ameri- 
can state courts have scarcely served to 
relieve this subject of the conflicts with 
which it was originally attended; that there 
is no uniform principle of American law 
upon the subject, but that every new deci- 
sion, instead of tending to produce uni- 
formity, adds to the confusion. In view of 
these facts, I ask whether the American 
state courts are giving “ full faith and credit 
to the judicial proceedings” of other states, 
when they deny the operation of such pro- 
ceedings entirely within their own limits, in 
so far as their operation is necessary to 
secure a ratable distribution of the assets of 


? First National Bank v. Hughes, 10 Mo. App. 7, 23. 
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insolvent debtors? I am not speaking with 
reference to the settled constructign which 
the constitutional provision has received. 
I am asking for conclusions as to its obvious 
meaning. 
every state refuse all faith and credit to 


Is it not plain that the courts of | 


proceedings under the insolvency laws of | 


other states, whenever such proceedings 
touch the interests of their own citizens? 
Is there not an assumption underlying 
every decision upon this question, or an 


assertion to be read between the lines of | 


every opinion, that no state court is willing 


to trust the courts of any other state to 
administer the estate of an insolvent debtor 
upon the ordinary principles of equity? 
I need not enlarge upon the obvious injus- 
tice of allowing the citizens of a particular 
state, where the insolvent happens to have 
assets, by pouncing upon those assets, to 
get a preference over other creditors who 
stand in equal right with them. Such a 
scandalous state of the law would shock the 
conscience of any people not habituated to 
injustice. The state of things above de- 
picted calls loudly for a new exertion of the 
power conferred upon Congress by the Con- 
stitution, of establishing a uniform system 
of bankruptcy. It is true that every bank- 
ruptcy law must, in the very nature of 
things, prove unsatisfactory, and, in the 
course of time, create an opinion favorable 


to its repeal. The reason is that, under the 


operation of such a law, no creditor ever 


gets paid in full, and that, whatever safe- 
guards may be thrown around its operation, 
it is found impossible to exclude official 
corruption. But any national system of 
bankruptcy, although badly administered, 
must be, on the whole, more just, and hence, 
preferable to any state insolvency system, 
in which the assignee or trustee has no 
power beyond the jurisdiction of his own 
state, and which leaves assets situated in 
other states to be seized upon by local 
creditors. , But there is a consideration still 
more important. The conflict of judicial 


opinion upon the rights of foreign receivers, 
assignees, etc., admitted in almost every 
judicial opinion which can be taken up to 
be irreconcilable, will never be reconciled, 
and we will never have a uniform Ameri- 
can law upon the subject until the final 
decision of every such conflict shall be 
submitted to the decision of oxe court of 
last resort. Under the federal Constitution, 
as at present interpreted, no such court 
exists having jurisdiction of the subject. 
But I submit that, in this regard, the Con- 
stitution has received too narrow an inter- 
pretation; and that the Supreme Court of 
the United States should hold that the 
refusal to allow the judicial assignment of 
the property of an insolvent, made in 
another state, under the laws thereof, to 
operate within the domestic jurisdiction, is 
a refusal to give ‘full faith and credit to 
the judicial proceedings of such other state,” 
within the meaning of the constitutional 
provision already quoted. I submit further, 
that it would not be a strained construction 
of the commerce clause of the Constitution 
to hold that the refusal to allow receivers, 
assignees, or trustees of insolvent debtors 
appointed in other states, to collect, within 
any state, the debts which are due to the 
estate which they represent, is an interfer- 
ence with the powers of Congress to regulate 
commerce between the states. Of what 
value is the right to sell goods in another 
state, free from discriminating excise laws, 
when the right to collect the purchase price 
is denied in case the vendor becomes in- 
solvent? I submit further that, the federal 
union being established by the Constitution 
of the United States, and by that alone, the 
question of conflicting rights, within that 
Union, among citizens of the different states, 
— in short all questions of zvterstate law, — 
ought to be regarded as “ federal questions,” 
for the ultimate decision of which the 
Supreme Court of the United States has 
jurisdiction. I know that, in advancing 
these propositions, I am arguing against 
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the settled construction which the instru- 
ment has received, and at the hazard of 
being regarded as unsound and visionary ; 
but I am asking whether that construction 
was necessary, and whether the time has 
not come for taking a step forward in its 
construction, for the purpose of avoiding 
intolerable evils? But if, as is no doubt the 
fact, the taking of that step by the supreme 
national tribunal is hopeless, then I submit 
that the time has arrived when the legal pro- 
fession—who must take the lead in matters 
of this kind — ought to consider the ques 
tion of so amending the federal Constitution 
as to enlarge the power of the Supreme Court 
of the United States to that of a tribunal 





organized, not merely for the decision of | 


“ federal questions,” but for the settlement of 


conflicts among citizens of different states, | 


where no federal questions are involved. 
The men who framed the federal Constitu- 
tion were able, wise, and patriotic; and so 
were its first interpreters. But to them the 
whole project was tentative; they were 
without experience; they reasoned from 
narrow analogies; they knew nothing of 
the steamboat, the railway train, the electric 
telegraph, or the telephone; and we, after 
a century of experience of the workings of 
the instrument, ought not, influenced by a 


reverential timidity, to shrink from reforming 
its obvious defects. It is but a short polit- 
ical code, — one of the shortest, — and yet, 
no doubt, the most complete that was ever 
thrown off at a dash by the hand of man. 
Nevertheless, it must have been intended 
by its framers, and especially by the states 
which ratified it, none of whom understood 
all its provisions in the same sense, that 
latitude would be allowed for judicial inter- 
pretation, and for the application of its 
various provisions according to the teach- 
ings of experience. Codes have arrested, 
but have never permanently impeded the 
progress of jurisprudence. Under them, 
judicial interpretation has supplied the place 
of original exposition; and they have been 
glossed into new meanings, suited to new 
modes of thought and to the demands of 
successive ages. 

I do not approve of interpretations of the 
federal Constitution which involve plain de- 
partures from the meaning of the instru- 
ment; but I do believe that the highest 
federal court can find, in the instrument 
itself, the power to do much toward reliev- 
ing the conflicts suggested in this sketch, 
and that what the court cannot find in it 
should be supplied by earnest and thought- 
ful political action. 


THE MONEY-LENDER’S ROMANCE. 


N R. QUASIMODO, as I will call him, | 


was scrupulously particular as to his 
personal appearance, and always dressed in 
glossy broadcloth of raven hue; and in the 
centre of his spotless lawn shirt-front glis- 
tened a large diamond solitaire. His hat 


was very tall and very shiny, and was al- 
ways provided with a shallow crape _hat- 
band; but on being interrogated as to what 
bereavement he had recently undergone, he 
would return evasive answers; and it was | 





generally understood by Mr. Quasimodo’s 
intimates that the sign of mourning was a 
general and not a particular one, and that 
he wore it in sorrowful remembrance of 
clients who had fled to Boulogne, or who had 
passed through the court for the relief of 
insolvent debtors. He wore the nattiest 
little black kid gloves imaginable, and his 
feet were shod with unimpeachably elegant 
boots of French kid with varnished tips. 
The only thing which he needed to complete 
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his engaging aspect was, say, a couple of 
feet in height, for, to tell the truth, Mr. 
Quasimodo was a dwarf. 

His physical shortcomings stood him 
once in unexpectedly good stead. Mr. 
Quasimodo — who was about fifty when I 
knew him —was by no means insensible to 
the tender passion, and on one occasion a 
handsome but wily widow brought an action 
against him for breach of promise of mar- 
riage; he being, as it happened, a very 
much married man, with a wife as tall as a 
life guardsman and two strapping daughters. 
The case was tried before Mr. Justice Mar- 
tin, and Mr. Quasimodo’s leading counsel 
was that once extremely popular advocate 
Mr. Serjeant Wilkins, who, after reading his 
brief, told the defendant that the case was 
one that must be “ bounced” through. And 
the serjeant did bounce it through in a truly 
remarkable manner. ‘“ Gentlemen of the 
jury,” he said at the close of a most elo- 





quent speech, in which he endeavored to | 
persuade the twelve honest men in the box | 


that they were about the most intelligent and | 
most patriotic jurymen that had ever been | 
empanelled since the trial of the seven | 


| 


| 


bishops, ‘‘ you have heard the evidence for | 


the plaintiff; and, gentlemen of the jury, 
you have seen and have admired that most 
bewitching plaintiff herself. Gentlemen, do 


you believe that this enchanting, this fasci- | 


nating, this captivating, this accomplished 
lady, would for one moment favor the 


advances or listen with anything save scorn 
and indignation to the amorous protestations 
of the wretched and repulsive homunculus, 
the deformed and degraded defendant? ”’ 

Mr. Quasimodo looked up from the well 
of the court and piteously murmured: “ Mr. 
Serjeant Wilkins! Oh, Mr. Serjeant Wil- 
kins !” 

“Silence, sir!” replied the serjeant, in a 
wrathful undertone. ‘‘ Gentlemen,” he con- 
tinued, bringing his fist down heavily on 
the desk before him, ‘“‘do you think that 
this lovely lady, this fair and smiling creature, 
would ever have permitted an offer of mar- 
riage to be made to her by this miserable 
atom of humanity, this stunted creature, 
who would have to stand on a sheet of note- 
paper to look over twopence?” 

The jury at once gave a verdict for the 
defendant. 

Mr. Quasimodo’s exiguity of stature was 
assuredly no fault of his; but it must be 
mournfully conceded that, so far as the 
discounting of bills went, a more flagitious 
little villain rarely existed. He came to 
deserved grief at last; and after an interview 
with the magistrate at a police court, and 
making some very complicated arrangements 
to repair certain wrongs which he was accused 
of having done, he retired from the kite- 
flying line of business, and subsided into 
private life, from which he did not emerge 
until the period of his decease—G. A. S. in 


| London Telegraph. 
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THE SUPREME COURT OF VERMONT. 


V. 


By Russe. S. Tarr. 


e HE father of HERMAN R. BEARDSLEY 


came from Connecticut to Grand Isle | 


soon after 1800. Herman was placed in 
charge of Asa Lyon, a more learned and 


| he established a 


accomplished classical scholar than whom did | 


not live in those times; under his tuition 
Mr. Beardsley entered the University of 


| eighty. 


Vermont in 1819, but left in his Junior year | 


and studied law 


with Bates Turner of St. | 


Albans, and afterwards with Asa Aldis, both | 
| cial position in the latter state. 


of whom were judges of the Supreme Court. 


He settled and thereafter lived in St. Albans. | 


His practice was great for a period of more 
than fifty years. In 1865, upon the resigna- 


tion of Judge Asa Owen Aldis, he was | 


appointed judge. His life had been passed 
in the active engagements of the advocate, 
and the duties of the judicial position were not 
congenial. As an advocate, he was success- 
ful, and his place was evidently within the 
Bar, not upon the Bench. 

He was a genuine scholar, a brilliant law- 
yer, and an eloquent advocate. 
his position as judge in November, after the 


He resigned | 


election of William C. Wilson as his succes- | 
sor, to take effect on the 1st of December. | 


He never sat in the Supreme Court. 


WILLIAM C. WILSON, a native of Cam- | 


bridge, studied law with Homer E. Hubbell 
of Fairfax and afterwards at Mr. Turner’s 
law school in St. Albans. During his pro- 
fessional life he resided in Bakersfield. He 
was appointed judge in the place of Mr. 
Beardsley, resigned November, 1865, having 
at the session of the Legislature that year been 


to Minnesota, residing there until his death. 

During his professional life in Bakersfield, 
law school there, and 
educated in ft, and in his office, a large num- 
ber of students, probably in the vicinity of 
After leaving the Bench, he did not 
resume professional work. His son, W. D. 
Wilson, is in the profession in this State, and 
a son-in-law, Mr. Tyler, in Minnesota, and 
another son-in-law, Judge Start, holds a judi- 


BENJAMIN HINMAN STEELE at the time of 
his election was the youngest person ever 
given a seat upon the Bench of the Supreme 
Court. He was born in the Province of 
Quebec, the only judge of foreign birth, 
although not a foreigner, for his parents were 
of Vermont origin and citizens of the State, 
temporarily residing abroad. 

During youth, he was frail in body, of a 
peculiar temperament, silent and thoughtful, 
and at times quite social. His mind was 
clear and analytic, and when a boy, could 
state his propositions with remarkable clear- 
ness, skill and force. He had a marked fond- 
ness for books and study, and when quite 
young, was a teacher in the advanced schools ; 
was a student at the academies of Stanstead 
and Derby, had a Catholic priest for a tutor, 
was months learning French at the college 
of St. Pierre, was at Norwich University, and 
then at Dartmouth College, at which institu- 
tion he graduated at the early age of twenty. 
He was principal of the Barton academy, 


| studying law at the same time; was com- 


elected for the term beginning on the Ist of | 


December. He removed to St. Albans in the 


summer of 1867, but after a residence of two 
or three years, returned to Bakersfield. He 
served as judge until 1870, and then removed 


pelled to leave his school and studies by 
typhoid fever, and upon his recovery went to 
the Law School at Harvard, was examined 
at Boston for admission to the Bar by Benj. 
F. Butler, who took occasion, in recommend- 
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ing him, to suggest the remarkable manner | leaders of the Vermont Bar. Without any of 


in which he had acquitted himself, and 
pointed him out as an example of thorough 
training. 

He was a fluent French scholar, and read 
civil law in Sherbrooke, Quebec. He soon 
located in Derby, and although called “ the 
boy lawyer,” took high rank among the 
ablest and most experienced, and after six 
years’ practice was 
appointed judge, 
when Judge Poland 
resigned to accept a 
seat in the United 
States Senate. 

In court, he pre- 
sided with great ease 
and dignity, and was 
very patient in his 
investigations. He 
disposed of questions 
with promptness,care 
and accuracy. His 
opinions were finely 
written, the result of 
his education, his lit- 
erary taste, and ac- 
curacy of expression. 

The settlement of 
the large estate of his 
wife’s father demand- 
ing his attention, he 
resigned his judge- 
ship after five years’ 
service. 





JOHN PROUT was of Addison County 
origin, practicing until 1854 in Salisbury. 
He then removed to Rutland, and continued 
there until his death. He was one of the 
most studious of men, studying law and but 
little else. During the latter part of his life, 
he purchased substantially all the text-books 
issued, especially everything of a new kind or 
upon new subjects. He was counsel for the 


great corporations in his vicinity, and at the 
time of his death was regarded as one of the | his father removed to Newfane, Vt. 
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the graces of oratory, his manner of speech 
was direct, pointed and concise; in his low 
tone of voice he would state to the Court, 
when about to speak upon the most impor- 
tant questions, that he desired about thirty 
minutes time, and he seldom exceeded it. 
Upon the declination of Judge Loyal C. 
Kellogg to continue longer upon the Bench, 
he was elected and 
served two years. He 
declined further ser- 
vice. He was in 
comfortable ‘circum- 
stances, his income 
from his profession 
was great, and he was 
disinclined to make 
the usual journeys 
about the State, most 
of which came in the 
winter months. He 
was as well fitted for 
the discharge of the 
duties of a judge in 
the Supreme Court 
as any one probably 
who ever occupied 
the position. He was 
not as gifted in county 
courts. His voice was 
low, and at times he 
could with great diffi- 
culty be heard by 
those present. After his instructions to a jury 
in one case, the noted David E. Nicholson, 
counsel, said that he could take no excep- 
tions to Judge Prout’s charge, upon the 
ground that the jury would probably be 
misled by it, for they hadn’t heard a word 
that he said. 











| 


Hoyt H. WHEELER, United States judge 
in the Vermont District, is so well known 
that little need be said of him. He was 
born in Chesterfield, N.H., and when young 
He 
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received an academical education, read law 


at Newfane and Brattleboro, and was ad- 


mitted to the Bar when twenty-six years of | 


age, locating and practicing his profession 
in Jamaica, representing that town in the 
Legislature and Windham County in the 
State Senate. 

In 1868 he was vigorously supported for 
the judgeship, and the succeeding year, 
upon the retirement of Judge Prout, was 
elected his successor with great unanimity. 
The last day of March, 1877 


77, he resigned 
the judgeship, having been appointed by 
President Hayes United States judge for 
the Vermont District, and is now holding 
little business 


in the United States Courts in this district 


that position. There is so 
that a large part of his services are per- 
formed in the other districts of the second 
circuit. He did 
the State 


Court, although he occasionally disagreed 


excellent service when 


upon Bench; in the Supreme 
with his brethren, he seldom appears as dis- 
senting in the reports. He is much of an 
antiquarian and well versed in early local 
history, and is as well an antiquarian in 
legal matters, possessing most of the early 
books of the law. He undoubtedly has a 


better knowledge of the early English law 


books and decisions than any other Ver- | 


monter living. 


HOMER E. RoOycCE obtained his education 
inthe common schools and at the academies 
in St. Albans and Enosburgh, studied law with 
Thomas Child, was admitted at the age of 
twenty-four, and until 1856 practiced law at 
East Berkshire. He was State attorney for 
Franklin County, represented Berkshire in 
the Assembly, and was a member of the 
State Senate for several years, —the first 
he had reached 
last, the 
session prior to his election as judge. At 


time, senator as soon as 


the constitutional age, and the 
the time of the change in the judicial system 
in 1850, although the youngest member of 


the Senate and but thirty years of age, he 
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was nominated by the representatives from 
the third judicial circuit for the circuit judge- 
ship, but declined the position. He was 
elected congressman in 1856 and re-elected, 
retiring in 1860. During his first term, he 
was the youngest member of the House. 
In 1870 he was unanimously elected judge 
and served for twenty years, and aware of 
his declining health, refused another election. 
In 1882, the degree of LL.D. was conferred 
upon him by the University of Vermont. 
He was a man of massive, powerful brain, 
His 


written opinions were not always as well 


a graceful and most effective speaker. 


guarded as necessary to make the statements 


always technically correct. He said the 
most difficult thing for him to do was to 
write opinions in the Supreme Court. He 


shone best in the trial of jury causes and 
when orally disposing of questions of law. 
His charges to the jury were pointed, con- 
cise and never liable to be misunderstood. 
He sentenced prisoners in so tender and 
pathetic terms, that I have seen them over- 
whelm him with such profuse thanks that 
one would think they supposed he had done 
them the greatest favor by consigning them 
to a few years in the penitentiary. 
He was bold and stubborn in his views 
upon all questions; he cared little for pub- 
lic clamor and was independent in all re- 
spects. He was true and genuine in all his 
actions, and if there was anything that he 
disliked, it was what passes in modern times 
under the phrase of ‘‘sham and shoddy.” 
The proposition that the judges wear silk 
gowns was never made to him by anyone a 
second time. 


TIMOTHY P. REDFIELD was one of twelve 
children, six sons and six daughters of Dr. 
Peleg Redfield, an early settler in Coventry. 
He prepared for college at Peacham Acad- 
emy, and to save his funds, walked most of 
the way from Coventry to Dartmouth Col- 
lege. He stood well in his class and grad- 


uated in 1836; 


the degree of LL.D. was 
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conferred upon him by Middlebury College 
and his alma mater. 

He practiced at Irasburgh from his ad- 
mission in 1838 to 1848; 
town and county in the Legislature, and 
in the latter year removed to Montpelier. 
He took high rank in his profession, was 
advisor and director in many important cor- 
He was of dignified and courtly 
bearing, of great fair- 


represented his 


porations. 


ness and candor. 
During his profes- 
sional life at Mont- 
pelier, he was often as- 
sociated in jury trials 
with the late Paul 
Dillingham, who, 
when the testimony 
was. closed, would 
remark to Redfield, 
‘* Now, Timothy, you 
preach, while I, Paul, 
will pray.” He ap- 
preciated wit and 
humor in others and 
had an abundant fund 
of droll and interest- 
of the 
early Bar and Bench. 


ing stories 


He was a fine clas- 
sical scholar, exceed- 
ingly accurate in the 
repetition of anything 
that another had said 
or of what he had read. He was voted for, 
for judge, at the elections in 1857. He 
would have rendered better service to the 
State had he been elected then or in 1860, 
when he would have willingly accepted the 
place upon the retirement of his brother, the 
Chief Judge, but at the latter date, Judge 
Peck, the greatest Vermont jurist, was a 
member of the Legislature and his standing 
was such with the members that his election 


went without question. 
In 1870, when Judge Steele retired, he 
was elected his successor and served until 


RUSSELL 





S. TAFT. 





he voluntarily retired in 1884. In 1883, on 
account of poor health, he visited Europe; 
after his return his health to some extent 
gave way, affecting his mind slightly, and he 
declined further service. 

He was a more concise writer in his 
opinions than his brother, the Chief Judge, 
but he resembled him in many particulars. 
He had a tenacious and most accurate 
memory of the cases, 
and seldom misap- 
plied them in their 
application to the 
case at hand. 

It is not for me 
to write of the pres- 
ent members of the 
court. They are all, 
save Judge Rowell, 
natives of the State, 
and he has been a 
resident since child- 
They have 
all represented their 


hood. 
respective towns in 
the General Assem- 
bly, and all save 
Judge been 
members of the State 
Senate, and he rep- 


Tyler 


resented his district 
in Congress. 

It may be that it 
is for the reason that 
they have had so much legislative experi- 
ence that they can evidently divine what 
the intention of the Legislature in enacting 
a statute is, although such intention is not 
expressed in the words of the act, as in 
Legg v. Britton, 64 Vt. 652. 

Judges Munson and Thompson have been 
judges of the probate court, and all have 
been State attorneys, with the exception of 


Judge Munson. Their average age, at their 


first election was forty-five years; at the 
present time (December, 1893), _ fifty-. 
four. 
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JONATHAN Ross, present Chief Judge, 
after graduating at Dartmouth, studied law 
with William Hebard, of Chelsea, and lo- 
cated in St. Johnsbury. He was elected. 
judge in 1870, and Chief Judge in 1890, 
upon the retirement of Judge Royce. 


H. HENRY POWERS, of Morristown, 
graduated at the University of Vermont, 
in 1855; was admitted to the Bar and 
resided for a time in Hyde Park, afterwards 
returning to his native place, where he now 
resides. He represented both towns in the 
General Assembly, was State attorney for 
the county. member of the Council of 
Censors in 1869 and of the Constitutional 
Convention in 1870; was in the Senate in 
1872; in 1874 was Speaker of the House, 
and at that session was elected judge, and 
continued in office until 1890, when he was 
elected member of Congress from the first 
district, was re-elected and is now in ser- 
vice. 

Mr. Powers, by his service upon the 
Bench, has demonstrated the fact that an 
astute politician may possess excellent judi- 
cial qualities ; he has the reputation of hav- 
ing been a good judge, and of being a good 
politician. He is not like the musical lawyer 
whose friend, when inquired of as to what 
the former’s business was, replied that the 
lawyers said he was a musician, but that 
the musicians called him a lawyer. 


WALTER C. DUNTON, a native of Bristol, 
fitted for college at Franklin Academy, 
Malone, N.Y., and graduated at Middle- 
bury College in 1857. He read law with 
Mr. Dillingham at Waterbury, and Linsley 
and Prout at Rutland, and was admitted to 
the Bar at Rutland in 1858. He then 
resided for two years in Kansas, prior to 
its admission as a state, and was a member 
of the last territorial legislature. He re- 


turned to Rutland in 1861, and was for a 
time partner with Mr. Prout and subse- 
He was judge 


quently with Mr. Veazey. 





of probate for the Rutland District for twelve 
years, and a member of the Constitutional 
Convention in 1870. In April, 1877, he 
was appointed by Gov. Fairbanks to fill the 
vacancy occasioned by the appointment of 
Judge Wheeler to the United States District 
judgeship. Judge Dunton resigned in 
October, 1879, on account of ill-health, and 
was succeeded by his former partner, Mr. 
Veazey. After his resignation, his health 
was to a great extent restored, he resumed 
practice, and for one year was professor in 
the law school at Iowa University. 

Judge Dunton and Judge Prout were 
both natives of Addison County; they 
were both born in November, and died 
the same year. Both of Mr. Dunton’s 
partners, Prout and Veazey, were also 
judges. 


WHEELOCK GRAVES VEAZEY, of New 
Hampshire origin and education, graduat- 
ing at Dartmouth College, studied law at 
the Albany Law School and opened an 
office in Springfield, this State. At the 
beginning of the Civil War, he enlisted as 
a private in Company A, but left the regi- 
ment as lieutenant-colonel and was made 
colonel of the Sixteenth Vermont Regiment ; 
he led the latter at, Gettysburg, where he 
performed brilliant and distinguished ser- 
vice. Since the war, he has been at the 
head of the Grand Army of the Republic 
and is a distinguished member of that or- 
ganization. 

After the war, he settled in Rutland; was 
reporter of the decisions of the court from 
1864 to 1872; was State senator in the 
latter year; for several years served as reg- 
ister in bankruptcy, and when his former 
partner, Judge Dunton, retired in 1879, 
Veazey was appointed in his place and 
remained a member of the court until his 
appointment as one of the Interstate Com- 
merce Commissioners in September, 1889. 
He is now serving as such commissioner. 

The last judicial act of Judge Veazey was 
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the examination of the opinion in State v. 
Augustine Freeman, 63 Vermont, for pro- 
fanely swearing at a woman, heard at the 
May term, 1889, of the Orange County 


| Supreme Court. The opinion was sent 


him for examination after his resignation, 
and he writes to the judge sending it: ‘“‘ Your 
letter weighted down with an opinion, which 
I approve before reading, lest I could not 
conscientiously after- 
wards, was a welcome 
visitor. It brought 
to mind the court as 
it was, and the fact 
of the rapid changes 
since we began play- 
ing judge... After 
reading your opinion, 
I shall never ‘ pro- 
fanely’ swear. I think 
it is dangerous, espe- 
cially to a woman. 
Augustine will know 
more if he doesn’t 
look so well. Had 
you not better remit 
his fine and submit 
a reading of your 
opinion? The only 
criticism I could 
pass upon it would 
be, that there is too 
much learning for 
so small a ‘swear,’ 
but Augustine ought to be grateful because 
he thereby becomes immortal.” 


RUSSELL S. TAFT, a native of that part 
of Williston originally in Burlington, was 
elected in 1880. After an academical edu- 
cation he read law at Burlington, and was 
admitted to the Bar in 1856. 


JOHN W. ROWELL pursued his legal stud- 
ies in the law offices at West Randolph, and 
for a time at a law school in Ohio; he prac- 
ticed law at West Randolph, except for a 
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year or two, when he was absent in Chicago. 
He was elected reporter of decisions in 
1872, and held the position until he declined 
it in 1880. Upon the death of Chief Judge 
Pierpoint, in January, 1882, he was ap- 
pointed judge by Gov. Farnham. , 


WILLIAM HARRIS WALKER, of Ludlow, 
was educated at the Black River Academy, 
in that town, and 
Middlebury College, 
from which he grad- 
uated at the age of 
twenty-six. He prac- 
ticed his profession in 
Ludlow, represented 
that town and his 
county in the Legis- 
lature, was State’s 
attorney for Windsor 
County, and for sev- 
eral years judge of 
probate in the district 
of Windsor. He was 
elected assistant 
judge at the session 
in 1884, and re-elect- 
ed in 1886. In the 
autumn of the latter 
year he resigned the 
position, his health 
having become im- 
paired, and since that 
time he has remained 
quietly at home, unable to perform any 
serious labor. He was an excellent judge in 
both the county and Supreme Courts, and 
gave great promise of usefulness. 


JAMES M. TYLER, of Brattleboro, a na- 
tive of Wilmington, studied law in Brattle- 
boro and at the Albany Law School, where 
he graduated in June, 1860. He was a 
member of the 46th and 47th Congress, 
and was appointed Judge by Gov. Ormsbee 
upon the resignation of Judge Walker, in 
September, 1887. 
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LOVELAND MUNSON, of Manchester, was 
appointed in September, 1889, to the va- 
cancy caused by the resignation of Judge 
Veazey to accept the appointment of Inter- 
state Commerce Commissioner. 


HENRY R. START, of Bakersfield, and 
LAFORREST THOMPSON, of Irasburgh, were 
elected in 1890, when Chief Judge Royce 
and Judge Powers declined further service. 

The only foreign born of the judges was 
Judge Steele, born in Canada, in reality a 
Vermonter, as his parents were Vermonters, 
residing temporarily in Canada at the time 
of his birth. The native places of the 
others have been New Jersey, one; New 
York and Rhode Island of three each; New 
Hampshire, of four; Connecticut and Mas- 
sachusetts have contributed equally, fur- 
nishing twenty-one each; while Vermont, 
excluding Judge Steele, has been the birth- 
place of twenty-two. Of the Massachusetts 
born, nine were natives of Worcester Coun- 
ty. Hardwick in that county has the honor 
of furnishing four, the two Robinsons and the 
two Fays. Litchfield, Conn., was the birth- 
place of three, Litchfield County of eight. 
Worcester and Litchfield Counties furnished 
seventeen of the seventy-six judges. Of 
the Vermont born, two are natives of Ba- 
kersfield. Franklin County has furnished 
four, Bennington County three; the other 
counties one or two each, except Washing- 
ton, Essex, and Grand Isle, no native of 
which has ever sat upon the bench. 

The earliest born of the judges was Sam- 
uel Knight, Feb. 10, 1730; the latest, 
Judge Thompson, Jan. 6, 1848. Five of 
the judges, Powers, Veazey, Taft, Rowell, 
and Tyler, once serving at the same time, 
were born in 1835. Van Ness, Williams, 
and Prentiss were born in 1782, the year of 
birth of Webster, Calhoun, Cass, Benton, 
and Van Buren. The average age of the 
judges at the time of their first election has 
been forty-five years, the youngest one, 
Judge Steele, twenty-eight years of age. 





He died nearly nine years younger than the 
average age of the judges when elected, 
being in his thirty-seventh year. William 
Brayton was thirty, Isaac F. Redfield thirty- 
one; Luke P. Poland and Noah Smith, 
thirty-two; Nathaniel Chipman, Stephen 
R. Bradley, and Elijah Paine, thirty-four. 
Some of the judges have been advanced in 
life before taking a seat on the bench. 
Judge Pierpoint was fifty-two ; Mattocks, fifty- 
three; Hutchinson and Galusha, fifty-four ; 
Davis and Peck, fifty-seven; Timothy P. 
Redfield, fifty-eight; Knight, fifty-nine; 
Baylies, sixty-three; Beardsley, sixty-five ; 
while the patriarchal Bates Turner was 
sixty-seven; and of these eleven, elected at 
such advanced ages, five served but an aver- 
age of between one and two years each. 
While some of the ablest ones have been 
well along in years at the time of their elec- 
tion, the judicial service of the State would 
have been greatly improved had they been 
elected twenty years younger. It would 
have been much better if the judges had 
been elected at an average age of from 
thirty to thirty-five, for it must be conceded 
that, as a class, those who have been elected 
at ages under forty have averaged better 
and done much better judicial work for a 
longer time than those elected after attain- 
ing the age of fifty. A long practice at the 
bar is not necessarily an important qualifica- 
tion for a judge. For one, I am not certain 
but it would be better to elect judges with 
no prior professional training. 

The average age of the judges at death 
has been seventy years; the youngest, 
Judge Steele, aged thirty-seven; the oldest, 
Judge Porter, in his hundredth year. Three 
died in office: Paul Spooner in 1789, John 
C. Thompson, 1831, John Pierpoint, 1882. 

Many of the early judges were more 
prominent in other positions than as judges, 
owing to their short’ term of service and 
holding the position temporarily. Four — 
Moses Robinson, Tichenor, Israel Smith, 
and Palmer—were also governors and 
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United States senators; ten of the other | 
eight governors, | 


judges were senators, 
while twelve have represented their districts 
in Congress. Ten have been Speakers of 
the Vermont House of Representatives ; 


three, lieutenant governors; ten, presidential | 


electors; and twenty-eight, members of the 
Council of Censors. Fourof the six United 
States judges in the District of Vermont, 
serving over seventy- 
five years, had prior 
judicial experience in 
our Supreme Court. 

Upon the first or- 
ganization of the 
court, there were five 
judges; in 1787 the 
number was reduced 
to three, and it so 
remained till 1825, 
when the number was 
made four; the fifth 
was added in 1828, 
the sixth in 1846, 
and the seventh in 
1870. At each time 
the number was in- 
creased, the incum- 
bent was taken from 
Caledonia County, 
and no resident of 
that county has been 
chosen judge except 
upon an increase in 
the number, save Mattocks of Peacham. Nine 
of the judges having served for a time have 
retired from the Bench, and after an interim 
been elected to the same position. Moses 
Robinson was out of service in the year be- 
ginning October, 1784; Nathaniel Chipman 
was elected in 1786 and 1796, serving one 
year at each time; in 1789 and 1813, serv- 
ing two years at each term. Noah Smith 
first served from 1789 until January, 1791, 
and was again elected in 1798 and twice re- 
elected. Richard Skinner served two years 
beginning in 1815, and again from 1823 to 


JAMES M. TYLER. 





1829. Joel Doolittle served from 1817 
until 1823, and after an interim of one year 
served another term, 1824 to 1825. Charles 
K. Williams was elected in 1822, serving 
two years and again in 1829, serving until 
1846. Stephen Royce’s first elections were 
in 1825 and 1826, declining service for the 
next two years, he was then re-elected and 
served until 1852. Bennett and Poland were 
judges when the cir- 
cuit system was es- 
tablished in 1850 and 
were elected circuit 
judges. They were 
again chosen Su- 
preme Court judges, 
the former in 1852 
and the latter upon 
the reorganization of 
the court in 1857. 

There have been 
five complete chan- 
ges in the personnel 
of the court: in 1789 
when the 
elected were for the 
first time lawyers. 
This change could 
not have been for po- 
litical reasons. Prior 
to this election, two 
lawyers had _ served 
for one year each, 
Mr. Chipman in 1786 
and Mr. Bradley in1788. It was the desire 
of the Legislature to elect a court com- 
posed of strong men and good lawyers, 
and they obtained one in the election of 
Nathaniel Chipman as Chief, with Samuel 
Knight and Noah Smith, assistants. In 
1801, the Republicans gained control of 
the Legislature, and elected Israel Smith 
Chief, but he declining, they chose Jona- 
than Robinson and elected Royall Tyler 
and Stephen Jacob, assistants. This change 
was not for political reasons, for but one of 
the judges was then a Republican. 


judges 
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The next complete change was in 1813, 
when the Federalists having regained con- 
trol of the State elected three of their own 
party, Chipman, Farrand and Hubbard; but 
losing it in 1815, the Republicans elected 
Asa Aldis, Skinner and Fisk. The only 
other complete change since that time was 
in 1817, when Dudley Chase, Chief, Joel 
Doolittle and William Brayton, assistants, 
were elected. This was not a 
change. Judge Fisk was elected senator. 
Judges Skinner and Palmer were re-elected 
and declined. Robert Temple of Rutland 
was elected and declined. Dudley Chase, 
who was elected Chief, was then serving as 
United States senator, a position which he 
resigned to accept the judgeship. 

In these five complete changes, but one 
member was elected at either who had pre- 
viously served as judge, Nathaniel Chipman 
in 1789 and in 1813. In the other com- 


ever acted as such, prior to his election. 

Three judges, who had never performed 
judicial service, were chosen at each elec- 
tion, when the courts were reorganized in 
1825 and 1857. Except in these instances, 
there has never been, since 1817, a change 
of two judges at the same time, save when 
Hutchinson and Baylies retired in 1833, 
Wilson and Steele in 1870, and H. E. Royce 
and Powers in 1890. ‘There was no change 
in the personnel of the court from 1852 to 
1857; that was under the system when 
there were but three members of the Court. 
There was no change from 1860 until the 
summer of 1865, nearly five years; there 
was no change from 1817 to 1821, from 
1838 to 1842, and none from 1870 to 1874. 

The court remained the same for three 
years, from 1835 to 1838, and from 1842 
to 1845. The above are the only instances 
when the judges have remained the same 
for three years and longer save the present 
court, which has remained unchanged since 
Dec. 1, 1890. 

Thirty-eight of the judges, one-half the 





political | 








number, have been educated at colleges; 
some, however, did not graduate. Owing to 
the early great emigration from Connecticut, 
Yale leads the list with ten; Dartmouth 
educated eight; the University of Vermont 
and Middlebury College, five each; Prince- 
ton and Williams, three each; Harvard two; 
Amherst and Brown one each. Judge Niles 
was the first college-bred man upon the 
Bench. For the first two years of his 
course, he was at Harvard, but graduated at 
Princeton. Judge Aikens was at Middlebury 
three years, but at the United States Military 
Academy at West Point the last year of his 
course. Judge Bennett, who graduated at 
Yale, spent the first two years of his 
college life at Williams. There is but one 
college-bred man upon the present Bench, 
the Chief Judge. 

The judges have been selected from both 


| political parties, and there is more than one 
plete changes no one of the new judges had | 
| the majority of the court. In 


instance when the minority party furnished 
1801,. the 
Republicans elected one of its own party 
and two Federalists; in 1850, the Whigs 
elected Judge Royce of its own party and 
Judges Redfield and Kellogg, Democrats. 
Timothy P. Redfield, a Democrat of the 
most pronounced type, was unanimously 
elected when the Legislature stood 237 Re- 
publicans to 28 Democrats and Conserva- 
tives. He was unanimously re-elected until 
his voluntary retirement in 1884. 

At first the judges were all laymen; in 
1786 Nathaniel Chipman was elected and 
served one year; in 1788, Stephen R. Brad- 
ley was elected and served one year. Until 
1789, they were the only lawyers elected. 
The laymen were Moses Robinson, Spooner, 
Fasset, Jonas Fay, Olcott, Porter, Niles and 
Knowlton. Theophilus Harrington, in 1803, 
was not at the time of his election a mem- 
ber of the Bar, but was admitted the follow- 
ing month. Jonas Galusha, the last layman 
elected, was chosen in 1807-8. In these 
early days, it was the practice of each 
judge to express his views of the law to the 
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jury, and that the lay judges were not at all 
backward in the presence of their legal 
brethren is evident from a letter written 
by Chief Judge Tyler after the conviction of 
Cyrus B. Dean in August, 1808, of murder 
committed in an attack upon revenue offi- 
cers on the Winooski River, in which he 
says: ‘Brothers Harrington and Galusha 
have given me substantial support. 
Galusha’s maiden 

charge will do him 

honor in print, and 

Judge Harrington 

forced principles 

upon the most ignor- 

ant in his peculiar, 

energetic way.” 

Until 1850, a judge 
who tried causes at 
nist prius could sit zx 
banc upon the hear- 
ing of any legal ques- 
tions reserved, except 
one year. In 1837 
an act was _ passed 
prohibiting it, but 
was repealed the fol- 
lowing year. Since 
1850 no judge could 
sit in the hearing of 
any question upon 
which he had passed 
in the court below, 
save at time 
there was an exception in case three of the 
judges were disqualified in a cause. 

The most religious man, undoubtedly, 
among the judges, was the first chief, Moses 
Robinson; it is related of him that, at one 
time, there being a delay in some proceed- 
ings in court, before commissioners in the 
settlement of an estate, he organized and 
conducted a prayer meeting in the interim. 
It was remarked by a wicked bystander, 
after the proceedings closed, that the claim- 
ants, whose claims were disallowed, took an 
appeal notwithstanding prayers. 


one 
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There are but five ex-judges living, — 
James Barrett, in his eightieth year; Hoyt 
H. Wheeler, United States District Judge ; 
H. Henry Powers, M.C.; Wheelock G. 
Veazey, Interstate Commerce Commissioner, 
and Wm. H. Walker, who retired in conse- 
quence of ijl health. 

The only instance of father and son 


Judge | among the judges is that of Asa Aldis 


and his son, Asa O.; 
Daniel Kellogg was 
a son-in-law of Asa 
Aldis, his second 
wife was a_ grand- 
daughter of Judge 
Bradley; of brothers- 
in-law, there have 
been Asa O. Aldis 
and Daniel Kellogg ; 
Moses Robinson 
married a sister of 
Jonas and David Fay, 
Jonathan Robinson 
the sister of Judge 
Fasset, and Judge 
Jacob the sister of 
Judge Farrand; of 
uncle and nephew, 
the two Royces; of 
brothers, there have 
been Moses and Jon- 
athan Robinson, 
Noah and Israel 
Smith, Jonas and 
David Fay, Isaac F. and Timothy P. Red- 
field. Samuel S. Phelps and John Pierpoint 
were cousins, and Judge Isham was the son 
of a cousin of the two latter. 


FREQUENCY OF ELECTIONS. 


The judges have been elected at every 
regular session of the Legislature. The 
mode of election, in respect to its fre- 
quency, has often been adversely criticised, 
but it has been found to work well in prac- 
tice, and no judge, since 1825, with two or 
three exceptions, has failed of an election, 
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once criticised by a Massachusetts judge in 
a conversation with the late Judge Poland; 


the latter said he could see no objection to | 


annual elections, “ for” said he, ‘we have 
the advantage of you in Massachusetts; we 
are sure of one year anyway, while you are 
in for good behavior only.” 

Objection is often made that the Legisla- 
ture frequently elects one of its own mem- 
bers to a judicial position; there is no dis- 
qualification of a member in this respect, and 
it is certainly true that our best judges have 
been obtained frequently in that manner; 
e. g., Chipman, Paine, Prentiss, Phelps, Pier- 
point, Peck, Wheeler, etc. 

Of the seventy-six judges, forty-three 
were members of the legislative body at 
the time of their election; of the thirty- 
three remaining judges, seven were ap- 
pointed, in the first instance, by the execu- 
tive, in case of vacancy. 

Of the seventeen elected prior to 1800, 





Lot Hall was the only one who was not | 


a member of the Legislature at the time of 
his election. 

Four of the present Bench were members 
when elected, and the other three were, in 
the first instance, appointed by the execu- 
tive. 

Since the change in 1857, of those who 
had not served prior to that time as judges, 
Barrett, Homer E. Royce and Timothy P. 
Redfield are the only ones that have been 
selected from outsiders; the others have 
either been elected from among the mem- 
bers, or appointed by the Governor. 

It must be confessed, however, that if a 
member is of an ‘“electioneering disposi- 
tion,’ he has a great advantage over an 
outsider. 


REPORTS. 


In 1793 Nathaniel Chipman issued what 
is undoubtedly the smallest volume of law 


There 


reports ever printed in America. 


| 


are but two volumes older, Kirby of Con- | 


if he desired to continue. This matter was | necticut, which I think deserves to be 


ranked as the first, and Hopkinson’s Judg- 
ments in Admiralty, both printed in 1789. 

There are twenty-five cases reported in 
the Chipman volume, principally jury trials. 
Mr. Chipman was Chief Judge, and his as- 
sistants at first were Noah Smith and 
Samuel Knight, and later, Mr. Knight 
and Elijah Paine. The reports covered 
the two years in which Mr. Chipman was 
Chief, from October, 1789, until October 
1791. 

The little volume must have been valu- 
able at the time of its publication, for al- 
though the cases were reports of trials at 
nist prius, the judges were recognized among 
the ablest of the day, and the charges of the 
court were clear and able statements of the 
law. 

In Rhodes v. Risley, the defendant’s 
counsel cited a case from Kirby’s reports, 
then lately issued, and the Court said: 
“ Kirby’s reports are not to be cited as 
authority here, nor are the determinations 


| of courts in other states, but you may cite 
| their reasons.” 


Included in the volume are dissertations 
on the statute adopting the common law 
of England, the statute of conveyances, and 
of offsets, and on the negotiability of notes, 
with an appendix containing the rules of the 
Supreme Court and forms of special plead- 
ings. 

Royall Tyler, who served as judge from 
1801 till 1813, published two volumes of 
reports, principally of jury trials during the 
years 1800 to 1803 inclusive. It is said 
that Tyler’s reports are not considered good 
authority even in his own State, but this 
is not a just criticism; the cases 
tried by jury and contained the substance 
of the law as stated to the jury, and while 
the opinions are not necessarily as complete 
and thorough as in well considered cases 
of a later date, they contain much that is 
valuable and at the time must have been 
a great aid to the profession and the courts 


were 
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as statements of what was then the law of 
the land. They were published in 1809 
and 1810. . 

The next volume, by William Brayton, is 
in the nature of a digest, the subjects being 
arranged alphabetically, and contains cases 
tried in 1815-19. In October, 1823, the 
Legislature authorized the Governor to 
appoint a reporter of the decisions, provid- 
ing for him the salary 
of $400 annually; 
he was entitled to the 
profits arising from 
the publication of the 
reports. It was his 
duty, by his personal 
attendance, and by 
other means in his 
power, to obtain true 
and authentic reports 
already made or 
which might be made 
thereafter, as he 
thought were of suf- 
ficient importance, 
and to publish the 
same annually. In 
November, 1825, 
$200 were added to 
his salary, and he was 
required to faithfully 
attend the Supreme 
Court in person at — 
every session, for the 
purpose of learning the decisions. 

Under the act of 1823, Daniel Chipman 
was appointed reporter, and he published 
Vol. I. of his reports in four parts. They 
were issued separately, bound in paper, and 
upon the completion of the fourth part an 
index was prepared, and the parts bound in 
Included in the first part are 
twelve cases reported by N. Chipman, and 
several that were heard in 1797. The remain- 
ing part of Vol. I. and the first part of 
Vol. II., which is the only part of that 
volume printed, and which now is called 


one volume. 


Vol. II. of Daniel Chipman’s reports, 
contain reports of cases from 1813 to 1824. 


| The volumes named contain cases prior to 





R. START. 





the reorganization of the court in 1825; 
they are principally jury trials, including 
some writs of error which were brought to 
the Supreme Court. 

Upon the change in the jurisdiction of the 
Supreme Court, when it became exclusively 
a court for the dispo- 
sition of legal ques- 
tions, Asa Aikens of 
Windsor, who had 
served as one of the 
judges, was appoint- 
ed reporter, and two 
volumes were issued 
by him and called by 
his name, the Ist and 
2d Aikens. 

In 1828 it was 
made the duty of the 
judges of the court 
to prepare their opin- 
ions for publication, 
and deliver them to 
the Secretary of State, 
and the sum of $125 
ar , per annum was added 
sri a to their salary, and in 
the following year the 
Governor was author- 
ized to appoint some 


—— ~ 


suitable person to 
prepare the cases for publication, and when 
bound to deposit the same in the office of 
the Secretary of State. Under these acts, 
several volumes of reports were issued, but 
in 1837, the Legislature were required to 
elect a reporter of the decisions, whose duty 
it was to edit and publish the cases heard 
in the Supreme Court, and in 1876 the ap- 
pointment of the reporter was given to the 
Supreme Court. A volume of reports has 
been prepared and issued annually since 1828, 
the last volume being No. 65. The present 
reporter is Charles A. Prouty of Newport. 
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COURTS OF EQUITY. 


In October, 1779, the Superior Court was 
constituted a court of equity in all matters if 
the amount involved £20, and did not ex- 
ceed £4000 lawful money, and in case the 
‘‘demands, dues, matters or cause in dis- 
pute ” exceeded the sum of £4000, the case 
should be heard by the Governor and Leg- 
islature; an appeal 
from the Superior 
Court was permitted 
in all cases if “no 
title of land is con- 
cerned,” and it was 
further provided that 
all causes then pend- 
ing before the Gen- 
eral Assembly in 
matters not exceed- 
ing £4000 should be 
referred to the Super- 
ior Court. The first 
Council of Censors, 
criticising the powers 
assumed by the Leg- 
islature, especially 
the act constituting 
the Legislature a 
court of equity, that 
part of the act author- 
izing the Legislature 
to hear equity causes 
was repealed. Courts 
of law were given authority, in many cases, to 
chancer bonds, recognizances, etc. In1788 
a court of equity was constituted with ses- 
sions, as to time and place, as those of the 
Supreme Court, and the judges of that court 
made chancellors. The process in 
equity causes was to be governed conform- 
ably to the rules and precedents established 
in the courts of chancery in the kingdom 
of Great Britain. In 1797 a court of chan- 
cery was constituted, with the judges of the 
Supreme Court as chancellors, to possess 
“all powers incident to a court of chan- 


——— 


were 


j 
| 
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cery,” the issuing of equitable process 
regulated, and it was provided that proceed- 
ings should be ‘conformable to the rules 
and precedents established in courts of 
chancery in the kingdom of Great Britain, 
so far as the same shall be consistent with 
the constitution and laws of this State.” 

The Supreme Court continued a court of 
equity until the revision of the statutes in 
1839, each judge 
being a chancellor, 
| and the court at its 
| sessions hearing the 
causes. At thetime 
of the revision in 
1839 acourt of chan- 
cery was constituted 
in each county, with 
two sessions annual- 
ly, held at the same 
time as the county 
Each 
judge of the Supreme 
Court was constituted 
a chancellor, and the 
court was held by the 
judge who presided 
in the county court. 
| An appeal was al- 
lowed from the court 
of chancery to the 
Supreme Court, and 
such is now the pres- 
ent system. The Su- 
preme Court, sitting as an appellate court, can 
hear a chancery cause and dispose of all the 
questions of fact upon testimony taken be- 
fore a master, and the law; but the court 
of chancery has power upon the application 
of either party to appoint a master, whose 
duty it is to hear the evidence and report 
the facts; in such case, only the legal ques- 
tions arise in the Supreme Court, sitting as 
a court of equity. From 1850 to 1857 the 
circuit judges were chancellors, the Su. 
preme Court judges sitting ‘only as a court 
of appeal. 


| court sessions. 


THOMPSON. 
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COMPENSATION. 


The judges were originally paid as follows : 
the Chief Judge while on circuit was entitled 
to eighteen shillings per day; an assistant, 
fifteen shillings. 
tion to the per diem eighteen shillings for 
each action tried, and ten shillings for each 
default or confession. 
vided equally among 





They were paid in addi- | 


The fees were di- | 


| 


act was introduced with a magniloquent 
preamble stating, ‘‘ Whereas it is important 
to the due administration of justice that the 
judges of the Supreme Court of this State 
should receive adequate and honorable com- 
pensation, etc., therefore, be it enacted, etc., 
that the chief judge receive a stated salary 
of $1000, and each assistant $900.” The 
effect of this ostentatious legislation was to 


reduce the compen- 
( 





the judges in attend- 
ance. In 1783, the 
fees for each action 
tried were made fif- 
teen shillings, and for 
each default or con- 
fession six shillings. 
In 1787, four shil- 
lings were allowed 
a judge for taking 
a recognizance, and 
eight shillings for 
signing a writ of 
error, audita querela, 
and certiorari. In 
October, 1789, it was 
enacted that fees 
paid the judges in 
lieu of those thereto- 
fore allowed, should | 
be to the Chief Judge 
41 7s. per day, while 
on circuit, and toeach 
assistant £1 2s., and 
on each motion in arrest o. judgment, four 
shillings. In 1798 the fees were first al- 
lowed in the currency of the country, the 
Chief Judge on circuit was paid $4.50 per 
day, each assistant $3.60; and there was 
paid to the clerk for the benefit of the 
judges, certain sums for the hearing of mo- 
tions in arrest, for new trial, for signing ju- 
dicial writs, and taking recognizances and 
for each trial, non-suit, default, or confes- 
sion. The amount of fees which each judge 
received in 1804 were substantially $1200; 
when the Legislature met at Rutland, an 
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| sation two to three 
hundreds of dollars. 

A violent attack 
was made upon the 
judges during the 
session, and_ they 
were threatened with 
impeachment for tak- 
ing illegal fees. The 
discussion of the 
subject lengthened 
the session, which 
began the first part 
of October, far into 
November, and 
the Legislature ad- 
journed without pass- 
ing a resolution af- 
firming that fees were 
taken in accordance 
with the fee bill, and 
those favoring the 
impeachment carried 
the law giving the 
judges salaries. The Chief was sick at home, 
but Judge Tyler was at Rutland, and the 
Chief wrote him: ‘I hope you will not leave, 
and shall cheerfully make allowance in your 
expenses to watch and pray for us. Send 
for Brother Harrington; he can do as much 
as any one in the present storm.” 

The following year, at the session in Dan- 
ville, it was resolved, by a vote of one hun- 
dred to eighty-two, after several days of 
acrimonious debate, that it was the sense of 
the House that the fees taken by the judges 
were taken with upright views, and that no 
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further order ought to be taken on the sub- 
ject, and none was. 

In 1826 the salary was made $1050; in 
1827 an extra sum of $125 was allowed 
each judge for furnishing opinions in the 
cases heard by them; in 1839, the salary 
was made $1375; in 1854, $1500; in 
1858, $1800; in 1864, $2100; in 1866, 
$2500; in 1886, $3000, and in addition a 
sum not exceeding $300 was allowed each 
judge for necessary expenses when away 
from home on judicial business. 

It must be conceded that the compensa- 
tion of the judges, until the act of 1886, 
was ridiculously low. It is now fairly re- 
spectable, but can hardly be considered 


extravagant; the greater part of their ser- | 


vices are performed when away from home, 





and until the latter modes of rapid locomo- | 


tion, they were required to be absent from 
home weeks and sometimes months in the 


discharge of their duties in distant parts of | 
More than one third of the | 


the State. 
whole number, and the ablest of them all, 
have declined the position or resigned, in 
consequence of the inadequacy of their 
compensation, while many able men have 
refused the position for that reason, among 
them, Robert Temple of Rutland, Heman 
Allen of Milton, and Timothy Follett of 
Burlington, who were elected and declined. 
Mr. Edmunds was offered the appointment 
upon the resignation of Asa O. Aldis in 
1865, but declined it. He was probably then 
in receipt, from a single client, of a larger 
sum annually than the salary of a judge. 
This is the reason why so many judges 
have been elected at an age when really 
unfit to discharge the duties of the office; 
elected after their active business life was 
over, and when more than sixty years of age. 
The palmy days of the court were in 
1833-35; during this period too high an eu- 
logium can hardly be pronounced upon 
it. Williams, Phelps, Royce, Collamer, and 
Mattocks composed the Bench. Three of 
them subsequently became governors and 








two United States senators. If the court, 
at that time, had been transferred as a body 
to the judgment seat of any tribunal, wher- 
ever the common law and equity was admin- 
istered, it would have been found fully and re- 
markably adequate to discharge all its duties. 
Its opinions, only a part of which are re- 
ported, are its sufficient monument, but they 
fail to show, after all, the sound, prompt, 
wholesome, and effective justice that was 
always administered wherever they sat. 

They were all men of striking personal 
appearance, and their proceedings were at- 
tended with great dignity and decorum; 
they were all lawyers in the front rank, and 
intellectually of a high order. 

As nist prius judges, Williams, Phelps, 
Royce, and Collamer were  unexcelled. 
Mattocks as an advocate and lawyer was 
without a peer, while Collamer was one of 
the wisest, and Phelps the most gifted man, 
ever in the State. 

Vermont is a small State, and was not 
then connected, as now, with its neighbors 
in business relations. The work of its courts 
rarely concerned people or interests beyond 
the State; there were few newspapers and 
legal periodicals, and no reporting of deci- 
sions, except to a partial extent in the regu- 
lar State reports. But little was therefore 
known about the court in other jurisdic- 
tions. Its judges at the time named were 
great beyond their celebrity. 

The judges continued substantially the 
same for a few years, Redfield taking the 
place of Mattocks in 1835, and Bennett 
that of Phelps in 1838. The nearest ap- 
proach to the court of 1833-5, in point of 
ability, was that of 1857, upon its reorgani- 
zation, when Judges Isaac F. Redfield, Ben- 
nett, Poland, Aldis, Pierpoint, and Barrett 
were themembers. Besides those named as 
serving the two years 1833-35, the best “ all 
round judges” were probably Poland, Steele, 
and Wheeler. The two greatest jurists have 
been Prentiss and Peck, the former however 
more varied and learned in his acquirements. 
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LONDON LEGAL LETTER. 


Lonpon, March 3, 1894. 


VEN in a legal letter it is impossible to 

avoid some reference to the political situa- 
tion, which is engrossing all our minds at present 
to the exclusion of almost everything else. It 
would be difficult to exaggerate the excitement 
which Mr. Gladstone’s resignation has occasioned, 
as is most natural on his withdrawal from an 
arena where he has played so conspicuous a part 
for more than sixty years. His disappearance 
as an active factor in public life will seriously 
affect many personal ambitions, for the up- 
ward career of not a few well-known men mainly 
depended on the favor with which they were 
regarded by this veteran statesman. Everything 
points to his place being taken by Lord Rose- 
bery, although a considerable section of the 
party would prefer Sir William Vernon Harcourt ; 
it will certainly be a bitter disappointment to 
the latter to miss the highest place, which he 
has certainly coveted for long, although of late 
it must have been borne in upon him that fate 
had not this garland in store. Sir William Har- 
court in his earlier days aimed at the woolsack, 
for which his position as _ Solicitor-General 
seemed to prepare him, but he drifted into 
politics pure and simple, and his allegiance to a 
strictly legal ambition dwindled. I should not 
care to say exactly how the shuffling of the 
official cards will affect legal appointments, but 
the impending dissolution and subsequent appeal 
to the country must cause at least one of our 
great advocates some concern. I mean the 
Attorney-General Sir Charles Russell; he is no 
longer a young man, and as his party are not 
likely to secure a second term of office in succes- 
sion, his elevation to one of the higher posts in 
the judiciary might be postponed for a long 
time. Since Mr. Gladstone came into power 
in 1892 it has always been supposed that some 
arrangement would be made whereby Lord 
Coleridge would retire, and enable Sir Charles 
Russell to become Lord Chief Justice, for Lord 
Coleridge is not only an ardent Liberal in politics 
but personally a great friend and admirer of 
the Attorney-General. It has persistently been 








rumored that the Lord Chief Justice was willing 
to withdraw on condition of his son Mr. Bernard 
Coleridge, Q.C., securing a puisne judgeship, but 
that since the government declined to give any 
undertaking on the subject he refused to ac- 
quiesce in the scheme for his own retirement. 
Mr. Bernard Coleridge is a clever young man 
with no inconsiderable gifts of platform oratory 
of the lighter description, but his intrinsic posi- 
tion at the Bar would certainly not justify his 
elevation to the Bench for some time to come. 
As you are aware Sir Charles Russell is precluded 
from occupying the woolsack on account of his 
being a Roman Catholic. A bill was introduced 
in 1891 for the removal of the religious disabili- 
ties which attach to the viceroyalty of Ireland 
and the Lord Chancellorship, which its enemies 
playfully described as the Sir Charles Russell 
relief bill ; the measure was however defeated on 
its second reading by the comparatively narrow 
majority of thirty-two. Mr. Gladstone’s speech 
in its support is considered one of the finest he 
has delivered in his later years. 

Great interest has been excited in social 
circles by the betrothal of Mr. Asquith, the 
Home Secretary, to Miss Margot ‘Tennant, 
daughter of Sir Charles Tennant, a wealthy Scotch 
Liberal. Mr. Asquith is a widower, and his matri- 
monial ambitions have been constantly canvassed 
since his sudden rise to a political position of the 
first rank. Miss Tennant is one of the most strik- 
ing personalities in London society, where she has 
always been one of the foremost figures ; besides 
intellectual endowments of an exceptional order, 
she is an accomplished horsewoman and hunts 
regularly ; she only the other day met with an 
accident in the field from which she has now 
almost recovered. Every one agrees that her 
social prestige will be of immense advantage to 
her future husband. ‘The marriage will probably 
take place in June. Comparatively few of our 
great lawyers succeed in achieving much social 
distinction; probably one reason is that the 
absorbing nature of their vocation is incompatible 
with the exigencies of West End life ; there are 
some exceptions however, of whom the most 
notable are Sir Charles Hall, the Recorder of 
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London, Sir Henry James, Lord Esher, the | your columns and which consists of members of 
Master of the Rolls, and the late Attorney- | any Bar within the British dominions, is to be 
General Sir Richard Webster. Lord Esher in | honored by the presence at its next dinner of 
his younger days, when Mr. Baliol Brett, was one | His Excellency the United States Ambassador, 
of the most fashionable young men about town, | Mr. Bayard. ‘The occasion is naturally antici- 
and the most casual observer recognizes in him | pated by the members of the Club with much 
a type of the old time grandee. Sir Charles | pleasure, and difficulty is being experienced in 
Hall and Sir Henry James are among the Prince | restricting to convenient proportions the number 
of Wales’s most intimate friends. The British | of those who desire to be present. 

Empire Club, which I have described before in 








TO HIM WHO WAITS. 


By SAMUEL R. IRELAND. 


+ E who can humbly wait upon the Law 
In outer court or at her regal throne, 
May not at once her kindest glances draw 


Nor proudly stand her favorite alone. 


But, some day, for his steadfast faith will see 
That loyalty, when to a jealous Queen, . 
Will honor win and immortality — 


The rank of Noble and the laurel green. 
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CURRENT TOPICS. 


JuDGE DILLon’s NEw Book. — A new book by 
this distinguished gentlemen is an event in legal litera- 
ture which calls for special comment. ‘‘The Laws 
and Jurisprudence of England and America, being 
a series of lectures delivered before Yale University,” 
is the title of a work which ought to commend itself 
to every reader of THE GREEN BaG because it is 
‘¢entertaining.” The title would not indicate that, 
and indeed we must take leave to say that the title 
gives but a very imperfect idea of the contents. The 
title is indictable for false pretences; it smacks of 
heaviness and dullness, but there is not a dull line 
nor a heavy page in the volume. It is a book to 
keep one from his bed. If the author had consulted 
this Chair on the subject of a title, he would have 
suggested what appears in so many words in the 
text — ‘* Our Law in its Old and in its New Home.” 
Judge Dillon begins with a review of the various 
attempts to define Law, and substantially offers a 
definition of his own; then he treats of the educa- 
tion and discipline of the English bar and herein of 
the Inns of Court, and gives a charming chapter on 
Westminster Hall and the Royal Courts of Justice, 
and speaks of trial by jury and of judicial precedent ; 
then he skips back across the ocean and speaks of lawin 
its new home, and herein of our political and judicial 
systems; then he pays a great deal of attention to 
the evils of the vast and increasing bulk of case-law, 
and defines his idea of proper and necessary codi- 
fication, herein dwelling much on Blackstone and 
Bentham, and concludes with a view of the century’s 
legal progress and development, reviews changes on 
great and permanent subjects, and sums up the 
present condition and forecasts the evolution of our 
law. This is a very dry and hasty analysis of a 
volume of unique interest, characterized by the 
author’s sound thinking and vigorous reasoning, ex- 
pressed in an almost faultless style, marked always 
by earnestness and gravity, occasionally by enthu- 
siasm and eloquence, exhibiting vast research in the 
field of literature as well as of law, and forming an 
invaluable treasury of wisdom and information fit for 
constant resort and reference as well as for the enter- 
tainment of a few evenings’ recreative reading. One 
can sincerely say all this without falling in with some 
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of the author’s opinions, as for example, his recom- 
mendation of the life tenure of judges, his preference 
for the unanimity of verdicts, and his- belief that it 
will necessarily require a long period to construct 
a code out of the ascertained and settled principles 
of the common law. On these points we listen with 
patience and respect, but we are not converted. On 
two other matters we cannot refrain from expressing 
an entire adherence to his views, namely, his judg- 
ment that our land laws are still needlessly intricate, 
and that the paternalism of the Pennsylvania oleo- 
margarine act is abominable. From no other source 
can one so conveniently get an adequate comprehen- 
sion of the monstrous and indefensible proportions 
of our case-law. When one considers that the 
author is one of the busiest lawyers in this country, 
constantly engaged in litigations of vast magnitude 
and importance, the book is an amazing monument 
to his scholastic acquirements and research as well 
as to his professional learning. Above all and most 
admirable of all is the elevated and patriotic tone of 
the work, bearing testimony to the good citizenship 
of the man whom we all know for a most accomplished 
lawyer and a most judicious jurist. Typographically 
the book is a joy to the eyes—one of the hand- 
somest law books ever published in America, and 
unless we are greatly mistaken there is not a mis- 
print init. The old house of Little, Brown & Com- 
pany have given the treatise a fitting dress. 


EFFECT OF CULTURE ON VITALITY. —Inarecent 
striking article under this heading, the «*London 
Spectator ” remarked :— 


“So far from intellectual work diminishing vitality, the 
chiefs of all intellectual professions are, and in recent times 
have been, men who have passed the ordinary term of 
years with undiminished powers. In politics, the principal 
leaders whom this generation has known, have been Earl 
Russell, Lord Palmerston, Lord Beaconsfield and Mr. Glad- 
stone, and every one of the three was at seventy in full 
vigor, while the last, at eighty-three, is coercing a reluctant 
party to endorse a policy which the people of England de- 
terminedly reject. The great statesman of the continent, 
Prince Bismarck, remains at seventy-eight a force with 
which his government has to reckon; while the will of 
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Leo XIII., an exceptionally intellectual pope, at eighty- | 
The most in- | 


three, is felt in every corner of the world. 
tellectual and successful soldier of our time, the man who 
has really thought out victories, Marshal von Moltke, was 
an unbroken man at ninety and more years. Nomen dare 
compare themselves in literary power with Tennyson or 
Carlyle, Victor Hugo or Von Ranke, and they all reached 
the age which the author of Ecclesiastes declared to be 
marked only by labor and sorrow, as also did Professor 
Owen, whose life was one long labor in scientific inquiry, 
and so has Sir William Grove, one of the most strenuous 
thinkers whom even this age has produced. We might 
lengthen the list indefinitely, but to what use, when we all 
know that the most intellectual among lawyers, historians, 
novelists, theologians, physicists, politicians and naturalists 
survive their contemporaries, usually with undiminished 
powers. In statistical accounts the clergy, whose occupa- 
tion is wholly intellectual, rank first among the long-lived.” 


This might be corroborated by reference to this 
country, especially in the ranks of the clergy and the 
lawyers. It was only the other day that the Rev. 
Dr. Furness, of Philadelphia, delivered a discourse 
remarkable for physical and mental power, at the 
age of ninety-three, and a Troy lawyer argued a cause 
in the highest court of New York at the age of nearly 
eighty-four. Mr. Justice Field still sits with un- 
diminished powers in the Federal Supreme Court 
at the age of seventy-seven. Longfellow, Bryant, 
Lowell, and Whittier were shining examples of men- 
tal power preserved to old age, and the beloved 
«« Autocrat” is as lively as his own ‘* Katydid,” at 
eighty-four. To the English list might well have 
been added the great name of Tyndall, whose life 
was prematurely cut off by accident at the age of 
about seventy-three. Browning died at nearly eighty, 
and Ruskin is almost seventy-five. Very few men 
have ever worn out by simple mental work, and the 
worst thing an intellectual man can do himself is to 
‘«shelve” himself. At the age of about sixty, a 
clergyman, the father of the present writer, thus ex- 


pressed himself :— : 


SHELVED. 
“T’ve toiled so tong and in so grand a cause, 
I’ve learned to love the labor for itself, 


But in accordance with great Nature’s laws 
I must ere long be laid upon the shelf. 


I have not toiled for power nor for fame, 
Nor to accumulate a hoard of pelf, 

But for humanity and in Christ’s name; 
But still I must be laid upon the shelf. 


I feel approaching, stealthily and still, 
Old Age, the sly and frozen-footed elf; 

He saps the strength, but cannot crush the will, 
And I shall lie uneasy on the shelf.” 


But he is still writing poetry, at the age of almost 
eighty-four. 





| general rush of his creditors upon him. 


| ciation to that of West Virginia. 
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MATURITY OF INSOLVENTS’ DEBTS. — There has 
been and still is so much excitement in the New 
York Senate over political matters, that nothing 
seems yet to have come —at least, nothing to our 
knowledge — of Mr. O’Conor's curious bill proposing 
that When a man becomes insolvent and suspends 
payment, all his debts shall be deemed immediately 
due, without regard to the fact of their maturity or to 
any credit which may have been given on the con- 
tracting of any of his debts. This would certainly 
have the advantage of equality, and it would ‘relieve 
lazy lawyers from any consideration of the time- 
honored maxim, ‘‘ Vigilantibus,” etc., but we suspect 
that Mr. O’Conor might run against a snag of con- 
stitutional law which prohibits legislation impairing 
the obligation of contracts. His bill would certainly 
affect trade very seriously, for vendors would not be 
able so easily to seduce buyers by the credit bait. If 
a man should fail to meet one payment at maturity 
he would inevitably be ruined, for there would be a 
On the 
whole, it is pretty safe to predict that the bill will not 
become a law. 


A CORRECTION. —A prominent member of the 
Virginia Bar informs us that in a recent paragraph we 
attributed the proceedings of the Virginia Bar Asso- 
This came about, 
he thinks, and correctly, from the fact that the said 
proceedings were held in the latter State, as has 


| usually been the case, for hygienic or epicurean 
| reasons. 


He also says that ‘‘no matter what the 
president may have said,” no such number as 439 
ever attended a meeting, but the largest attendance 
was 162, and that the present total membership 
is between four hundred and five hundred. An 


| attendance of 162 lawyers is larger than was ever 


called out by the American Bar Association or that 
of this State. 


CREDIT WHEN CREDIT Is DUE.— As we are an 
habitual and careful reader of that excellent periodical, 
the «« Central Law Journal,” we are pained to observe 
an occasional neglect to credit this Chair with para- 
graphs copied from it. The most cruel instance of 
this is its recent copying of a paragraph on «* Widows 
not Favored,” without credit, and putting it under 
«* Jetsam and Flotsam.” Of course this is uninten- 
tional, but we hope that hereafter when the «+ Central ” 
finds our writings creditable it will give us credit for 
them. 


Too mucH LATIN. — We clip the following from 
the «‘ Law Gazette ” : — 


* There is something quite thrilling in the news that a 
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Scottish judge (Sheriff Brown, of Aberdeen) has insisted 
on having the ancient Latin tag guoad u/tra put into Eng- 
lish in an indictment. He seems to have hurt the feelings 
of the Sheriff-Clerk by so doing. And no wonder; for in 
every Scottish legal document in which it is possible to say 
quoad ultra it has always been said. While a hundred 
other Latin forms of the days of Peter Peebles have disap- 
peared, guoad ultra has survived, like guoad sacra, a sort 
of symbol and motto of a profession. The question comes, 
Can it be got rid of, and that by a mere Sheriff ? Sheriff 
Brown made the Sheriff-Clerk write that Peter Riley plead 
guilty to assault, ‘ otherwise not guilty,’ instead of ‘gucad 
ultra not guilty.’ Now ‘ otherwise’ is not an exact trans- 
lation of gusad ultra; and if an unlearned clerk were to 
take it as such he might make a sad mess of the good old 
formula ‘ guoad ultra denied’ in an ‘answer to conde- 
scendence.’ After all it might be well to leave guoad ultra 
alone. Like dona fide and ultra vires, and a few more 
old friends, it fills a place in the order of things; and it is 
a venerable and harmless monument of antiquity.” 

In the State of New York the old Latin phrases 
have been ostracised for more than forty years. But 
they prevail to an amusipg extent in Pennsylvania, 
at least in civil pleading, and so do the old French 
phrases. It is in the Pennsylvania reports that one 
reads of ué/ debet, trespass guare clausum fregit and vi 
et armis, nul tiel corporation, etc., or rather, and so 
forth. Really it is time to banish all that lingo. It 
is well enough perhaps to keep up agua Charta and 
Habeas Corpus. ++ Great Charter” would do just as 
well for the former, but «* Produce the Body,” we must 
confess, would sound queer. But it would be better 
to send all the other foreign phrases to Lord Cole- 


ridge’s Yellowstone Park of Special Pleading. 
’ 


MOTHER'S RIGHT TO GUARDIANSHIP. — After a 
good deal of backing and filling on the part of the 
Legislature of New York in respect to this subject, 
the mother’s right to a voice jointly with the husband 
in appointing her child’s: guardian has been at last 
statutorily declared. By the original Married 
Women’s Acts of 1848, etc., the father could not 
appoint without the mother’s written consent. Some 
twenty years ago, probably to fit some special case, 
this was abrogated, and by several later changes the 
mother’s right has been gradually restored, until now 
it stands as it ought. The original repeal was a 
curious instance of the evils of special legislation. 


SUBZER AND HIS Cats.—Another name must be 
added to the list of great men who have been fond of 
Montaigne draws an alluring picture of him- 
self dangling a garter to amuse his cat, and Bozzy 
tells us how the great Ursa Major fed «* Hodge, his 
cat,” with oysters. Mr. Dana is said to possess an 


cats. 


| both?) and be registered. 





office cat. Whittington had some kind ot a cat. 
And now comes Subzer, the leader of the Tammany 
Democracy in the New York Assembly. Several 
years ago we picked him out for distinction. We 
saw the shadow of a laurel hovering over his brow. 
The first we ever heard of him he made a great 
speech in the Assembly against Codification, filled 
with such asseverations of the mischief which « ex- 
perience” showed that this measure had wrought, 
and such vaticinations and personal pledges of woe 
should it prevail, that we were led to inquire about 
this patriarchal sage and prophet, and ascertained 
that he was bowed by the weight of some thirty 
summers. Then we marked him for Fame. Subzer, 
we said, is ‘* one of the few, the immortal names 
that were not born to die.” (By the way, it seems 
indisputable that a thing that is immortal cannot 
die. But we must not quarrel with ‘‘ Marco Bozar- 
ris.”) Now Subzer has vindicated our forecast. He 
has procured the enactment of a law for the protection 
of Cats in the city of New York. As a Tammany 
man, he is naturally partial to the Cat, being mind- 
ful of its far-away Tiger ancestry. Perhaps he hopes 
to become, like Whittington, Lord Mayor by reason 
of his Cat. We can imagine his speeches on this 
high occasion. Perhaps he even treated the Assembly 
to the popular topical song, in which it is asserted : 
“T love my little cats, 
I’m very fond of thats.” 

All that we can learn of this law is that it provides 
that cats in the metropolis shall wear collars, and 
that each shall bear a name (cat’s or owner’s, or 
The enforcement of the 
Statute is put into the hands of the Society for the 
Prevention of Cruelty to Animals. The‘*Troy Times” 
says that ‘* The position of official registrar and regu- 
lator of cats will be an important one, and there will 
be rich purrquisites in the way of cat pelts and fur” ; 
and that ‘‘Tammany will be sure to have one or more 
cat inspectors as well as a superintendent of registered 
felines.” These are very unfeline remarks. We 
cannot believe that the humane author of this meas- 
ure had any such unhandsome ulterior motives. But 
as he has displayed such tenderness toward Cats, we 
invoke his better consideration of Codification. 
They both begin with C. Let Subzer be decorated 
with a Maltese cross. 


NOTES OF CASES. 


ACCIDENT INSURANCE — EXTERNAL VIOLENCE. — 
In American Accident Co. v: Reigart, Court of Appeals 
of Kentucky, September, 1893 (21 L. R. Ann. 651), 
it was held that death caused by choking on food, 
which, in an attempt to swallow it, accidentally 
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passes into the windpipe, is covered by an accident 
insurance policy which provides that the insurer’s 
liability shall only attach when the injury is through 
‘* external, violent, and accidental means.” The 
Court said :— 


“ That the death of the insured was accidental is con- 
ceded, but it is contended that the contract of insurance 
only embraces accidental injuries caused by external 
violence, or accidents brought about by means externally 
violent. It is argued that the act of chewing or eating 
food is natural and harmless, and if in eating, a part of 
the food passes into the windpipe, causing death, it cannot 
be said that death was produced by means of external 
violence or force; in other words, that the plain meaning 
of the language of the policy, ‘through external, violent, 
and accidental means,’ is that the accident causing death 
must have been caused by an external force. The very 
object of insuring in such companies is to obtain indemnity 
where injury or death results from accident; and while the 
policy provides that the liability arises when the injury 
‘is through external, violent, and accidental means, in- 
dependently of all other causes,’ it was not designed that 
there should be such external violence as a fall, a kick, or 
a blow, on the person, as would cause death or an injury, 
before the liability of the company could arise. This 
language was inserted in the contract to protect the com- 
pany against hidden or secret diseases, resulting in injury, 
where there was no manifestation of harm to the external 
body. They were not attempting to restrict their liability 
to a particular kind of accidents, but were guarding the 
contract by the use of such terms as would prevent 
liability for injuries not originating from accidential causes, 
and that were liable to occur at any time from natural 
causes. If the steak had been putrid, causing the stomach 
to revolt at it, or so tough as to interfere with digestion, 
or to completely stay the operations of nature in such a 
manner as to produce disease, no one would contend that 
the pain or the disease was the result of accident, or that 
the terms of this policy embraced such a case; but when 
the substance causing the death is visible, and placed in 
the mouth of the assured, lodging by accident in the 
windpipe, instead of the stomach, producing injury or 
death, it is as much an accident as if the assured had taken 
arsenic under the belief that it was some harmless medi- 
cine. There is no external force or violence from the 
poison, and the injury internal in its character, and yet 
the authorities hold that the insurance company is liable 
in such a case. Healey v. Mutual Acc. Asso. 133 IIL. 
556,9 L. R. A. 371. It is plain, we think, that the means 
or that which caused the injury should be external, and not 
that the injury should have been external. 

It is said, however, that if the injury is not to be ex- 
ternal, the death must have resulted from ‘violent and 
accidental means.’ It is universally understood, when it 
is said that one died a violent death, that it was unnatural, 
— a death not occurring in the ordinary way; and, in fact, 
the definition of the word ‘violent’ is ‘ unnatural,’ and in 
using this word the insurance company was attempting to 
prevent the assured from asserting a claim when the injury 
or death was the result of some natural cause. In the 
case of Paul v. Travelers Ins. Co., 112 N.Y. 472, 3 L. R. A. 











443, on a similar policy, it was held ‘ that a death unnatural, 
the result of accident, imports an external and violent 
agency as the cause.’ This same view was taken by the 
Illinois Supreme Court in the case of Healey v. Mutual 
Acc. Asso. already cited. A similar construction to the 
verbiage of like policies has been heretofore given by 
courts of last resort, and if companies organized as this 
is intend that actual external force causing the accident 
must be shown before a recovery could be had, it would be 
easy to so frame the language of the policy as to leave no 
doubt as to its meaning.” 


FOULING A STREAM. — A rather novel question 
of rights in watercourses was decided in Barnard v. 
Shirley, Supreme Court of Indiana, June 6, 1893, 
holding that persons using the water of an ar- 
tesian well to bathe patients at a sanitarium, the well 
and sanitarium being on their own premises, are not 
liable to an adjoining owner for allowing the water 
so polluted to flow into a stream which is the natural 
watercourse of the basin jn which the well is situ- 
ated; there being no negligence or malice, and all 
due care being used to avoid injury. The Court 
said :— 

“ The natural right to have the water of a stream in its 
pure state must yield to the equal right of those above. 
Their use of the stream for mill purposes and the other 
manifold purposes for which they may lawfully use it will 
tend to render it more or less impure. The water may 
thus be rendered unfit for many uses for which it had 
before been suitable; but so far as that condition results 
from a reasonable use of the stream in accordance with 
the common right, the lower riparian proprietor has no 
remedy. When the population becomes dense, and towns 
or villages gather along the banks, the stream naturally 
suffers still greater deterioration. Against such injury, 
incident as it is to the growth and industrial prosperity of 
the community, the law affords no redress. So in cities 
and towns, with their numerous inhabitants and diver- 
sified business, with their mills, shops, and manufactories, 
with their streets and sewers, all the products and means 
of a high civilization, it would be impossible that the pure 
streams that flow in from the farmsides should remain 
uncontaminated; and those that live upon the lower 
banks of such streams must, for the general good, abide 
the necessary results of such causes. Merrifield v. City of 
Worcester, 110 Mass. 216. 

“Inthe case before us the stream flowed through the 
heart of the city of Martinsville before it reached the lands 
of appellee. Will it be said that there is any liability for 
contamination from the city? Must it be that one who 
lives on the lower lands on the banks of a stream shall 
forbid forever the founding of a city on the lands above, 
forbid the grading of streets, the building of sewers, the 
erection of mills, factories, hospitals, or other means of 
livelihood, comfort and convenience of the inhabitants? 
A case in many of its features resembling that now before 
the court is the well considered case of Coal Co. v. San- 
derson, 113 Pa. St. 126. 
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“Tn both cases the owners cause water to rise from the 
earth, to become foul, and then to be carried by an 
artificial drain, and discharged into a running stream, the 
natural watercourse of a basin or valley in which the water 
arises, and into which stream the water would naturally 
flow if left to itself. In both cases the owners were en- 
gaged in a lawful and necessary work, of great advantage 
to mankind at large, and particularly to the community in 
which they operated; the one in mining out of the earth 
and distributing coal for heating and industrial use, and 
the other also taking out of the earth mineral water for 
healing and curing the infirm. Both were free from fault 
or negligence in conducting their business, and in avoid- 
ing, so far as possible, all injury to others; the injury in 
each case being but the necessary incident of a lawful 
business. In each case there was no other place but the 
stream for the water to go, so that, if it was. unlawful to 
discharge the water into the stream, then the enterprise 
itself of a necessity would be at a standstill, and a lawful 
business thus come to an end because it could not be 
lawfully carried on. It would seem that the decisions show 
that when a business is dangerous, unhealthful, or other- 
wise greatly injurious to a community or to an individual, 
and it is possible to avoid’ the injury by a more careful 
management, or even, if necessary, by a removal of the 
works to a more secluded or less objectionable place, then 
the owners of the noxious business will be mulcted in 
damages, and if necessary, restrained by the courts. We 
have seen that in the case of Parker v. Larsen supra, when it 
appeared that the defendant could flow water from his 
artesian wells over his fields without injury to his neighbor, 
but did not do so, he was enjoined. In the case of Indian- 
apolis Water Co. v. American Strawboard Co., 53 Fed. 
Rep. 970, where there was a discharge of refuse matter 
from a strawboard factory into a non-navigable river used 
by a water company as a source of supply for furnishing a 
city with water for domestic and other purposes, it was held 
that injunction would lie to restrain such pollution of the 
water supply. In Kinnaird v. Oil Co., 89 Ky. 468, de- 
fendant had stored petroleum which leaked and percolated 
through the ground until it reached the plaintiffs spring 
of water. Gas Light & Coke Co. v. Graham, 28 IIl. 73, 
was a similar case, the offensive substances percolating 
from the gas works into plaintiff’s well. Also Gas Co. v. 
Murphy, 39 Pa. St. 257. Either of two courses could have 
been followed by the offending defendants in these last 
three cases. They could improve their works so that the 
oils would not leak and percolate through the earth to the 
fouling of the water, or they could remove their works to 
another locality. Accordingly damages were assessed in 
each case for the injury. So of various kinds of dangerous 
or offensive mills, factories, or other establishments or 
occupations. If they are conducted in such a manner as 
to materially and essentially injure adjoining proprietors, 
the owners may be subject to suits for damages, or, in 
case the injury is continuous, the business may be en- 
joined. But in this class of cases either a change in the 
method of conducting the business so as to avoid the 
injury, or else a total removal of the works to another and 
safer locality, may be had. But the case before us does 
not belong to this class. Railroads must reach our cities 
and the marts of trade. They cannot do business else- 





where. Mines and mineral springs, natural gas and oil- 
wells cannot be removed. They must be operated where 
they are, or totally abandoned. Where, therefore, a work 
is lawful in itself and cannot be carried on elsewhere than 
where nature located it, or where public necessity requires 
it to be, then those liable to receive injury from it have a 
right only to demand that it shall be conducted with all 
due care, so as to give as little annoyance as may reason- 
ably be expected; and any injury that may result notwith- 
standing such care in the management of the work must 
be borne without compensation. It is then a case in which 
the interests and convenience of the individual must give 
way to the general good.” 


VOLUNTARY SERVICES. —In Cole v. Clark, 85 
Me. 336; 21 L. R. Ann. 714, it was held that a 
friendly loan of tools and a trifling service rendered 
as a courtesy, without expectation of payment there- 
for, cannot be regarded as labor for the purpose of 
extending the time for filing a mechanics’ lien based 
on previous services. The Court said :— 


“Tf in a particular case, it satisfactorily appears from the 
situation, conduct, and mutual relations of the parties that 
the service was proffered as an act of friendly accommo- 
dation or otherwise, rendered without expectation of pay- 
ment at the time, no promise to pay will afterwards be 
implied, though a new exigency may arise from the changed 
relations of the parties. Bishop, Cont. §§ 219, 220; Met- 
calf Cont. 4; Brown v. Tuttle, 80 Me. 162; Godfrey v. 
Haynes, 74 Me. 96; Potter v. Carpenter, 76 N.Y. 157; 
Woods v. Ayres, 39 Mich. 345, 33 Am. Rep. 396. The 
law will not thus permit what was intended at the time as 
an act of kindness or courtesy to be subsequently con- 
verted into the foundation of a pecuniary demand. 

“In the case at bar the plaintiff’s loan of his unused tools 
for a few minutes was manifestly but an act of friendly ac- 
commodation, granted to a fellow workman without ex- 
pectation of reward. In like manner, the trifling service 
performed by the plaintiff in receiving from the foreman’s 
hand a board which might otherwise have been allowed to 
fall to the floor without danger of injury was unmistakably 
one of those natural and spontaneous acts of courtesy which 
daily mark the friendly intercourse of men, and enter into 
the amenities of all social life. It was unquestionably a 
voluntary and gratuitous act of kindness and civility, per- 
formed without thought of compensation on the part of 
either, and under circumstances which distinctly repel any 
implication of a promise to make payment.” 

The ancestor of all such cases in this country is 
Brown v. Bartholomeu, 20 Johns. 29, which was an 
action for services in removing the defendant's stack 
of wheat endangered by a fire set in a wheat stubble 
field by the plaintiff himself. The Court said: «If 
a man humanely bestows his labor and even risks his 
life, in voluntarily aiding to preserve his neighbor's 
house from destruction by fire, the law considers the 
service rendered as gratuitous, and it therefore forms 
no ground of action.” 
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‘* JUNK SHOP.” — An interesting case of definition 
is City of Duluth v. Bloom, Wisconsin Supreme 
Court, 21 L. R. Ann. 689, in which it was held that 
a store in which furniture, both new and second-hand, 
is exclusively dealt in, is not a ‘junk shop” within 
the meaning of an ordinance requiring ‘‘ any person 
keeping a second-hand store or junk shop” to take 
out a license. The Court said: — 

“The first section of the ordinance provides that no per- 
son shall carry on or conduct the business or calling of 
pawnbroker or dealer in second-hand goods without first 
having obtained a license so to do, but does not attempt to 
define who shall be considered pawnbrokers or dealers in 
second-hand goods. Again, the word ‘junk’ is one neither 
used nor referred to in the first section, so that it seems to 
us that in using the phrases ‘a second-hand store or junk 
shop’ the city council must have used the latter as definitive 
of the former, thereby intending to limit the ordinance to 
that class of second-hand stores known as ‘junk shop.’ 
Every junk shop is a second-hand store, but not every 
second-hand store is a junk-shop. The term ‘second-hand 
store,’ if not qualified or limited, would include any store 
in which any kind of second-lrand goods are dealt in, as 
for example second-hand furniture or second-hand books; 
but stores in which these articles are dealt in would not nec- 
essarily be junk shops. The word ‘junk,’ which is of nau- 
tical origin, originally meant old or condemned cable and 
cordage cut into small pieces, which, when untwisted, were 
used for various purposes on the ship. Hence the word 
afterwards came to mean worn out or discarded material in 
general, that still may be turned to some use, especially old 
rope, chain, iron, copper, parts of machinery, bottles, etc., 
gathered or bought up by persons called ‘junk dealers.’ A 
junk shop —a place where junk is bought and sold — 
has been defined as a place where odds and ends are pur- 
chased and sold; a store where old metals, ropes, rags, etc., 
are bought and sold. 12 Am. & Eng. Encyclop. Law, 243; 
Charleston v. Goldsmith, 12 Rich. L. 470. It is our opinion 
that it must be held that the city council intended the pro- 
visions of the ordinance to be limited to second-hand stores 
of the class commonly known as ‘junk shops.’ This is the 
class of second-hand stores over which police regulations 
are peculiarly needed, for the reasons that they and pawn- 
brokers’ shops are the places where thieves most usually 
attempt to dispose of stolen property, and whose keepers 
not unfrequently become fences for such goods, — reasons 
which do not apply with anything like the same force to 
second-hand stores of other kinds, as, for example, second- 
hand furniture or second-hand book stores.” 


Fox-HuntInG. —When this Chair gets enough leis- 
ure — say in eternity — he is going to write a treatise 
on the influence of the interests and occupations of 
each State upon its judicial decisions. Thus in Maine 
we should expect great tenderness toward ice, in 
Pennsylvania toward iron, in Louisiana toward sugar, 
in Florida toward the alligator-skin business, and soon. 
In England one would naturally look to see the judges 
approving the noble industry of fox-hunting, and so 





in Gundry v. Feltham, 1 T.R., Lord Mansfield ons 
Mr. Justice Buller unhesitatingly and very briefly de- 
clared that when a man starts a ‘* noxious animal,” 
to wit: a fox, on his own land, he may pursue it over 
the lands of others, with horses and hounds, doing no 
unnecessary injury, without liability to respond in 
trespass. In the endeavor to find the American doc- 
trine in this matter, we naturally thought of the great 
fox-hunting State of Virginia, where the Father of his 
country used to ride to hounds, and applied to a 
learned professional brother who occupies a seat in 
the Washington and Lee Universitv, for light on the 
subject. Strange to say he could only refer us toa 
case in Illinois—Glen v. Kays, 1 Bradwell, 479, 
which holds precisely the contrary doctrine in respect 
to hunting the noxious wolf. The English case was 
not cited, but the present Comptroller of the Currency 
vainly endeavored to cajole the court into the adoption 
of'that view. To this the Court responded : — 


“We shall not enter upon the assumed difficult task pro- 
posed by appellees to the opposite counsel, of producing 
‘some authority against the right of any person to pursue 
wolves or other animals fere nature, and dangerous to 
mankind, for the purpose of their destruction, across the 
enclosed fields of another’ — although it is said to have 
been ‘one of the main legal questions mooted before the 
jury,’ and it appears was the idea acted upon by the defend- 
ants in their treatment of the plaintiff's possessions, but 
shall rest content with a simple observation upon the sub- 
ject, that whenever the law shall be so construed as to per- 
mit parties to trespass with impunity on the enclosures of 
their neighbors under such a plea, the fundamental prin- 
ciple upon which it is based should be so changed as to 
read that every man shall be protected in the enjoyment of 
his property, except in cases where hunters, with their 
animals, may desire to make use of it in the pursuit of 
game that is considered dangerous.” 

We cannot conveniently learn whether the case ever 
went up to the Supreme Court. We have examined a 
three-volume Illinois digest under Animals and Tres- 
pass, but can find nothing on the point. That digest 
has no tables of cases, —an omission for which both 
author and publisher ought to be indicted. 


A DEFINITION. — The question whether baking- 
powder is an article of ‘+food,” within a statutory 
phrase, ‘‘anything used for the food or drink of man,” 
was recently decided in the negative by Hawkins and 
Lawrence. JJ., in England. It was argued that the 
powder was akin to pepper, mustird, or salt. But 
it was adjudged that the test was whether the article 
when sold is an article of food or not. The question 
was once before debated, but not authoritatively de- 
cided, in an English case of Wawm v. Philips, 68 
Law T. Rep. (N.S.) 246. See Stroud’s Jud. Dict., 
«¢ food.” 
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The Editor will be glad to receive contributions of 
articles of moderate length upon subjects of inter- | 


est to the profession; also anything in the way 
dotes, etc. 


THE GREEN BAG. 
HE Epiror once again requests the readers 
of THE GREEN Bac to send him contribu- 
tions of legal reminiscences and anecdotes. Each 


State has had, and still has, many lawyers noted | 


for their wit and humor, whose bright sayings 
certainly ought to be preserved. Let every 
reader send in one or two of the best anec- 
dotes he has ever heard, and by so doing 


add to the entertainment: and pleasure of his | 
P wie peared, — “26, Lennox Gardens, and Mrs. Lock- 


| wood.” 


brother lawyers. 


ooo 


LEGAL ANTIQUITIES. 


TERRIBLE as the old methods of punishment 


would be considered by criminals as severer than 
those at present in vogue. Here is a case in 
point :— 

“At a session of the Court of Oyer and 
Terminer held at Norristown, Pa., Oct. 11, 1786, 
a bill was presented against Philip Hoosnagle 
for burglary, who was convicted on the clearest 
testimony. He was, after a very pathetick, and 
instructing admonition from the bench, sentenced 
to five years hard labour, under the ew act of 
Assembly. It was with some difficulty that this 
reprobate was prevailed upon to make the 
election of labour instead of the halter 
convincing proof,’ the report says, ‘that the 


punishments directed by the new law are more | 
terrifying to idle vagabonds than all the horrors | 


of an ignominious death.” 


FACETIZ. 


Mr. FranK Lockwoop, the eminent English 
Q.C., has a well deserved reputation as a humor- 
ist, as the following incidents will show : — 


: ae oe ‘ | pellation in place of a surname. 
of legal antiquities or curiosities, faceti@, anec- | 
| Lockwood recently paid a visit. 
| stay, Mr. and Mrs. Macpherson and their guests 

were invited*to lunch at a neighboring country 


There are certain Scotch lairds who take the 
name of: their estate, and usually use that ap- 
One of these 
is Cluny”? Macpherson, to whom Mr. and Mrs. 
During their: 


house, where a visitors’ book was kept. The 


| head of the Clan Macpherson, in accordance 


with Scotch custom, wrote in the book, — “ Cluny 
and Mrs. Macpherson.” Mr. Lockwood was 
not to be outdone by any northern chief, and 


| was prepared for the emergency, even if he 


could not claim to be the leader of a highland 
clan. Underneath ‘Cluny’s” signature ap- 


In England, when a country residence is some 


| miles from a telegraph office, any telegrams 
| addressed to that residence are forwarded by 
seem to us, it is perhaps doubtful whether they | 


mounted or foot messenger, at a cost usually 


| varying between eight pence and a shilling per 


mile. 
Mr. Lockwood, having been invited to stay 
for a couple of days at a friend’s country house, 


| decided to accept the invitatidn if his host were 


willing to extend his hospitality for an additional 
twodays. The genial Q.C. therefore telegraphed, 
“May I make it four days?” and the message 
was duly delivered to Mr. X., who, after paying 
six shillings for its delivery, replied, ‘“ Yes, of 
course, but don’t telegraph.’”’ Towards evening 
the mounted telegraph messenger again appeared, 
and once more demanded a further six shillings 
for his services. ‘The telégram, when opened, 
read as follows, ‘‘Why not? Lockwood.” 


THE most persistent man at the English Bar 
is a newly-created Q.C. named Oswald, who 
enjoyed a large practice as a junior, and is 
likely to increase it as “a silk.” 

About a year ago, Mr. Oswald was before the 
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Court of Appeals arguing in favor of a new trial 
for an important civil case, which the lower court 
was unwilling to have re-tried. The judges had 
intimated more than once that they agreed with 
the learned counsel, and that he was entitled to 
a new trial, but Mr. Oswald still continued to 
argue. At last, Lord Esher, the President of the 
Court, said, “Mr. Oswald, why did you not 
urge these arguments in the court below?” 
Mr. Oswald, “I did, my Lord, but their Lord- 
ships stopped me.’’ Lord Esher (much sur- 
prised that anybody could stop this learned 
counsel) : “They stopped you, did they; pray 
how did they manage to do it?” Mr. Oswald 
(who always wi// have the last word): “ By 
fraudulently pretending to agree with me, my 
Lord.” 

Courts of law are now and then enlivened by 
the unintentional comicalities which will occa- 
sionally crop up even in most serious cases. In 
a certain lunacy case, tried in the Court of 
Queen’s Bench, the last witness called by Mr. 
Montague Chambers, leading counsel for the 
plaintiff, was a doctor, who, at the close of his 
evidence, described a case of delirium tremens 
treated by him, in which the patient recovered 
in a single night. 

“It was,” said the witness, “a case of gradual 
drinking — sipping all day, from morning till 
night.” 

These words were scarcely uttered when Mr. 
Chambers, who hag examined the witness, turn- 
ing to the Bench, and unconsciously accenting 
the last word but one, said : — 

“My Lord, that is my case.” 

Roars of irrepressible laughter convulsed the 
Court. 


One of the pipes which heat the Supreme | 
Court building at Raleigh, N.C., runs under the | 


platform upon which the judges sit when court 
is in session. They must differ in temperament, 
however harmonious their rulings may generally 
be, for a visitor inspecting the building lately, 
seeing the pipe asked the engine-man if he could 
make the court comfortable. ‘ Well,” said he 


“TI can he¢’em hotan’ I can fet ’em cold, but | 


how I can Ae¢ some of ’em hot an’ some of ’em 
cold an’ all five of ’em a-setting in the same line 
is beyond my peravention.” 





MEETING a person of not immaculate character, 
clad in black, Judge Vose (of New Hampshire) 
asked him for whom he was in mourning. “ For 
my sins,” answered the man jocularly. “ Have 
you lost any of them?” inquired the Judge. 





a - 


NOTES. 


I’vE been list’nin’ to them lawyers in the court house where 
they meet, 

An’ I’ve come to the conclusion that I’m most completly 
beat. 

Fust one feller riz to argy, an’ he boldly waided in, 

As he dressed the tremblin’ pris’ner in a coat 0’ deep-dyed 
sin. 

Why, he painted him all over in a hue o’ blackest crime, 

An’ he smeared his reputation with the thickest kind o’ 
grime, 

Tell I found myself a-wond’rin’, in a misty way and dim, 

How the Lord had come to fashion sich an awful man 
as him. 

Then the other Jawyer started, an’, with brimmin’, tearful 
eyes, 

Said his client was a martyr that was brought to sacrifice; 

An’ he gave to that same pris’ner every blessed human 
grace, 

Tell I saw the light o’ virtue fairly shinin’ from his face. 

Then I own ’at I was puzzled how sich things could rightly 
be; 

An’ this aggervatin’ question seems to keep a-puzzlin’ me; 

So, will some one please inform me, an’ this myst’ry un- 
roll — 

How an angel an’ a devil can persess the self-same soul ? 

“ Themis.” 


Joun C. CHAMBERLAIN once inquired of James 
Wilson of New Hampshire, why he did not 
address the reason instead of the feelings of jurors. 
“Too small a mark,” replied Wilson,— “too 
small a mark for me to hit.” 


ACCORDING to annual custom, on the first Mon- 
day after the Feast of the Epiphany, or “ Plough 
Monday ” as it is generally called, a Grand Court 
of Wardmote is held at Guild Hall, London. 
The court is summoned for the purpose of re- 
ceiving the returns from the several wards of 
the city of the election of members of the Court 
of Common Council and for hearing petitions 
against those returns, and of admitting the City 
Marshall, the ward beadles and the extra con- 
stables. According to Ashe, the appellation of 

















XUM 


Editorial Department. | 203 





“Plough Monday” was given to this particular 
day as being the day on which a return was 
made to the duties of agriculture after enjoying 
the festivities of Christmas. Another writer states 
that on Plough Monday, the ploughman of the 
north country used to draw a plough from door 
to door and beg plough money to drink. 


A JupiciaL Drama. — Lord Coleridge recently 
wished to be informed what was the meaning 
of the phrase, “coming to grief,” Mr. Justice 
Lawrence had never heard the expression “ Going 
Tommy Dodd,” whilst Lord Halsbury asked, 
“Who is Pigott?” This ignorance of what, 
outside the judicial world, is common knowledge, 
has suggested the following drama to the Ref 
eree : — 

SCENE. — A Court of Fustice. 

Witness. — I noticed that she had a black eye. 

Lord Coleridge. — One moment, I don’t quite 
follow you. What was the color of her other eye? 

Witness. — 1 mean her husband had’ blackened 
her eye. 

Lord Coleridge, — What an extraordinary thing 
to do! Did he use paint or burnt cork or soot, or 
what? 


Witness. — No; I mean he fetched her one and 
that made her eye black. 
Lord Coleridge. — Fetched her one! I presume 


you mean he fetched her a black glass eye from a 
dealer in such articles? 

Counsel. — No, your Lordship. The witness 
means that the woman was struck in the eye, and 
that the result was discoloration of the adjacent flesh. 

Lord Coleridge. — O! Now I understand. 

Witness. — She went out, and said, «I'll be 
back in half a jiffy.” 

Lord Coleridge. —1 don’t know what kind of 
conveyance that is, but why didn’t she come back 
in a whole one? 

Witness. — It isn’t a conveyance, my Lord. 

Lord Coleridge. — O, is it a — er — garment? 








Counsel. — No, your lordship. It is a common | 
expression for a short space of time. 
Lord Coleridge. — Dear me! How very confus- 

ing! Goon. 
Witness. — She gave me a bob. 


Lord Coleridge. — Dropped you a curtsey, you 
mean, eh? 

Witness.— No, a shilling. 

Lord Coleridge.— 1 never heard a shilling called 
a bob before. Go on. 

Witness. — And I took my hook. 





Lord Coleridge. — You had brought a hook with 
you, then? 

Counsel. — He means he took his departure. Go 
on. 

Witness. — When I saw her again she’d been on 
the booze. 


Lord Coleridge. — \s that a river? 

Witness. — 1 mean she'd been drinking. 

Lord Coleridge. — Then why didn’t you say so? 

Witness. — 1 saw a policéman, and I went up to 
him and said, «*I say, bobby —” 

Lord Coleridge. — You knew the policeman in- 
timately, then? 

Witness. — Never saw him before in my life. 

Lord Coleridge. — And yet you knew his Christian 


name and addressed him by it in its most familiar 
form. 

Counsel.— A policeman is frequently called a 
bobby, my lord. 


Lord Coleridge. — Dear me! I was not aware of 
it, I never heard the expression before. 

Counsel. — Great Scott! 

Lord Coleridge (looking inquiringly round the 
court). — Where? I have heard so much of him, 


I should like to see him. 
Counsel (to witness). — And you gave her in 
charge? 


Witness. — Yes; but the policeman, he said, 
‘* What’s your game?” 
Lord Coleridge. — What had you in your hand, 


then — a brace of pheasants, or a hare, or what? 

Counsel. — O, skittles! 

Lord Coleridge. —O, that was the game! But 
how could the witness be playing skittles in the 
street? 

The Witness (to counsel). —O Lor’! Ain't he 
a treat ! 

Counsel. — Yes. You'd better stand down till I 
can get a sworn interpreter. It’s not my business. 

Ourselves.— At the time our reporter left Lord 
Coleridge was asking a witness, who said he had 
told the lady to go to Bath, what the lady was 
suffering from to make him recommend that well- 
known health resort. 


TuE following is an extract from a complaint 
in a late North Carolina action for malicious 
prosecution :— 

‘¢5. That the said defendants employed some 
seven or eight law firms or individual attorneys to 
prosecute said action from September Term, 1885, 
until Fall Term, 1889, when dismissed finally. That 
by the employment of so vast an array of legal talent 
of this and other States, by their technical pleadings, 
perseverance, delays, obstructions, caused the plaintiff 











204 The Green Bag. 





a vast amount of labor, expense and time in defend- 
ing said suit, in attendance at courts, etc. etc., the 
employment and payment of attorneys in defending 
said action to its final termination, and for the 
worriment of mind and labor of body, plaintiffs 
claim damages three thousand dollars. 

6. That the charge made in the complaint in that 
action was false, revengeful in spirit, maliciously 
made without probable cause, and intended to damage 
and defame both the good name, honor, honesty 
and commercial standing of this plaintiff, and to 
scatter broadcast the cloud of defamation of character 
through the channels of information that should be 
held the most sacred, to wit, the records of pro- 
ceedings in court, to be held up forever thereby 
against them the infamous charges of fraud and at- 
tempted fraud, without having probable cause, to 
the damage of the plaintiffs in their minds, in their 
occupations, in their commercial standing and re- 
lations to public intercourse, ten thousand dollars. 


—- ween —-— 


LITERARY NOTES. 


THE legal profession will be greatly interested in 
a sketch of the late Henry W. Paine, by William 
Mathews, published in the NEw ENGLAND MAGaA- 
ZINE for April. Mr. -Paine was a very remarkable 
man, and since the days of Webster and Choate 
there has been no one at the Suffolk Bar who 
excelled or even equalled him in all the attributes 
which go to make up a great lawyer. 


In the nature of a revelation to most readers is the 
article in the April CENTURY on ‘* A Comet-Finder ” 
(W. R. Brooks, of Geneva, N.Y.), written by Frank 


_ W. Mack, and illustrated with views of the comets 


discovered by Mr. Brooks, who is perhaps better 
known to the astronomical world as ‘‘ The Red 
House Astronomer.” * An entirely novel interest also 
attaches to Mr. John G. Nicolay’s paper on * Lin- 
coln’s Literary Experiments,” being in the nature of 
advance sheets of the forthcoming volumes of Lin- 
coln’s Speeches and Writings. Mr. Nicolay includes 
a considerable amount of hitherto unpublished ma- 
terial, including a lecture and verses written by 
Lincoln. This article has the advantage of being 
in a field hitherto but scantily reaped. This number 
is strong in papers of adventure, including, under 
the title of «* Driven out of Tibet,” Mr. W. Wood- 
ville Rockhill’s account of his attempt to pass from 
China through Tibet into India, a narrative very 
fully illustrated. There is also’ in the Artists’ 
Adventures Series an account of a balloon ascen- 
sion by Robert V. V. Sewell, the American painter ; 





and William Henry Bishop contributes a unique 
paper on ‘‘ Hunting an Abandoned Farm in Con- 
necticut,” giving his mildly flavored adventures in 
search of what proves to be very scarce game. 


THE complete novel in the April number of LIpPIN- 
coTT’s is ‘¢ The Flying Halcyon,” by Colonel Richard 
Henry Savage, author of «* My Official Wife.” Gil- 
bert Parker’s serial, ‘*‘ The Trespasser,” reaches 
its twelfth chapter. Other stories are ‘* Cap'n Patti,” 
by Elia W. Peattie, who touches upon the Salvation 
Army, and ** For Remembrance,” by Elizabeth W. 
Bellamy. P. F. de Gournay supplies an interesting 
account of «* The F. M. C.’s of Louisiana,” a class 
which lost its distinctive existence by the war. Under 
the heading, ‘* The Librarian among his Books,” 
Julian Hawthorne describes the Library of Congress 
and its distinguished custodian. Chief-Justice Abra- 
ham Fornander tells about ‘* Hawaiian Traditions.” 
H. C. Walsh explains an interesting experiment in 
‘¢ Co-operative House-keeping,”’ now being made at 
Brookline, Mass., and George J. Varney writes 
learnedly of «* Storage-Battery Cars.” 


THE catholicity and the high average character of 
the selections which make up the contents of that 
invaluable eclectic of foreign literature, LITTELL’s 
LivinG AGE, may be estimated by the following 
partial list of titles of articles which have appeared in 
recent issues: ‘* The Queen and Her Second Prime 
Minister,” by Reginald B. Brett; ‘* Roman Society 
a Century Ago,” by Charles Edwards ; ‘+ The Ireland 
of To-morrow”; ‘* The letters of Sir Walter Scott ” ; 
‘* A Brahmin’s Impressions at the Ghicago World’s 
Fair,” by Mulji Devji Vedant; «* Wolfe Tone,” by 
Augustine Birrell; «‘ The Samaritan Passover,” by 
Rev. Alex. R. Macewen, D.D.; ‘ Railway from 
Jaffa to Jerusalem”; «*On Modern Travelling,” by 
Vernon Lee; ‘‘ The Revolt of the Daughters,” by 
B. A. Crackanthorpe; ‘‘The Expedition to the 
West Indies, 1655” by J. W. Fortesque; ‘+ The 
Chemical Action of Marine Organisms,” by John W. 
Judd ; «* Dean Stanley of Westminster”; ‘+ Bores,” 
by Sir Herbert Maxwell; ‘‘ The Portrait of a Moon- 
shee,” by J. W. Sherer, etc., etc. The fiction is of 
the best and includes translations from the French 
and German, as well as short stories by English 
writers. 


WILL the House of Lords last much longer? In 
the April HARPER’s George W. Smalley, the New 
York 7rzbune’s London correspondent, discusses the 
place of the Peers in British legislation, and contends 
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: | 
for a reorganized and reformed House of Lords as 


a necessary upper chamber of Parliament. The 
paper views the Lords from the contemporary stand- 
point of their present influence on English politics. 


ONE of the most impressive short stories that 
Thomas Nelson Page has written is «¢ The Burial of 


the Guns” in the April number of SCRIBNER’s | 


MAGAZINE. It is a dramatic episode of the very 


end of the Rebellion. This issue contains install- | 


ments of George W. Cable’s serial, «* John March, 
Southerner,” and «*A Pound of Cure,” by William 
Henry Bishop. A group of clever artists is described 
by Arséne Alexandre in ‘‘ French Caricature of To- 
day.” He is the author of a recent French work on 
Caricature, and is, by acquaintance and study, partic- 
ularly well-fitted to write of these bright men who 
satirize the follies of the hour. The illustrations 
represent some of the striking work of Caran d’Ache, 
Forain, Chéret, Steinlen, and others. 


THE April ATLANTIC is decidedly ‘* Warlike ” in 
tone. Besides Mrs. Elizabeth Stuart Phelps Ward’s 
story, ‘¢ The Oath of Allegiance,” Mr. Eben Green- 
ough Scott contributes a historical paper, ‘¢ General 
Lee during the Campaign of the Seven Days,” and 
there is a paper on ‘* War’s Use of the Engines of 
Peace ’’— railroads, electricity, and inflammable 
oils — by General Joseph L. Brent, of the Confeder- 
ate army. Mr. Richard Burton's article on «+ Nature 
in Old English Poetry,” and Mrs. Olive Thorne 
Miller’s «* Secret of the Wild Rose Path,” are both 
delightful. A very clever horse stands for his 
portrait in Mrs. Elisabeth Cavazza’s ‘‘ Jerry: a Per- 
sonality,” and Miss Repplier contributes a character- 
istic little paper on ‘* Opinions.” Mrs. Catherwood’s 
strange story of «¢ The Windigo,” and the continua- 
tion of Mrs. Deland’s « Philip and his Wife,” give 
strength to the fiction of a strong number. 


THE singular good fortune has fallen to the lot 
of The COSMOPOLITION MAGAZINE of presenting one 
of the most remarkable pieces of fiction ever written 
— remarkable becayse of its author and remarkable 
because it has remained unsuspected and undiscovered 
for more than a hundred years, only to be given 
to the world at last in an American magazine. 

This is a Corsican story, published in the April 
number, written by a no less distinguished person 
than Napoleon Bonaparte. There appears to be no 
doubt of its genuineness, and it is certainly a most 
lucky ‘* find ” for the magazine. 








Just now Americans are intensely interested in 
everything pertaining to the recent thovements in 
British politics, and particularly in whatever relates 
to Mr. Gladstone’s resignation. No one is better 
fitted to treat of this and related topics than Mr. W. 
T. Stead, who contributes to the April number of 
the REVIEW OF REVIEWS a most brilliant tripartite 
character sketch of Gladstone, Rosebery, and Hai- 
court, the Liberal leaders. Any one who wishes 
to become informed on the distinguishing traits of 
Liberal leadership as brought out in the careers of 
these three men will be immensely helped by reading 
Mr. Stead’s articles. The whole past, present, and 
future of British Liberalism passes under review. 
The analysis of character and policy is keen and 
skillful in the highest degree. 


BOOK NOTICES. 
LAW. 


A SHORT ACCOUNT OF THE LAND REVENUE AND 
ITS ADMINISTRATION IN BritisH INDIA; with a 
Sketch of the Land Tenures. By H. BapeEn- 
PowELL, C.I.E., F.R.S.E., M.R.AS., Late of 
the Bengal Civil Service, and one of the Judges 
of the Chief Court of the Punjab. With Map. 
Macmillan & Co., New York, 1894. Cloth. 
$1.50. 

In this work the author attempts, and very suc- 
cessfully,to describe the Land Revenue Administration 
of British India and the forms of land-holding on 
which that administration is based, in the compass of 
one small volume. While designed especially to 
answer the purposes of the ordinary student of Indian 
affairs and to give sufficient practical information to 
serve as a text-book for Forest Officers and others 
outside the Land Revenue Department, it contains 
much to interest American readers, particularly those 
of the legal profession. The chapters on Land Ten- 
ures, which deal largely with the rights of landlord 
and tenant, are well worthy a careful reading, while 
the account of ‘* The Revenue Administration and 
Public Business connected with Land Management ” 
opens up a subject of more than ordinary interest. 
The book should be in every law library for purposes 
of reference. 


MEDICAL JURISPRUDENCE, FORENSIC MEDICINE AND 
ToxicoLocy. By R. A. Wirrnaus, A.M., M.D., 
and Tracy C. BEcKEr, A.B., LL.B. Vol. I. 
William Wood & Co., New York, 1894. Law 
sheep. $6.00 a volume. 


This is the first volume (the publication will con- 
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sist of four volumes) of what promises to be the most 
important contribution to medico-legal literature ever 
given to the profession. Written by an eminent 
doctor and chemist, and a well-known lawyer and 
professor of medical jurisprudence, aided by numerous 
lights of both the legal and medical professions, the 
work is a much more comprehensive and exhaustive 
treatise upon the subject than any of its predecessors. 
This first volume treats exclusively of pure medical 
jurisprudence and forensic medicine (¢hanatological) 
and to these two branches papers are contributed (in 
addition to those furnished by Mr. Becker) by Doc- 
tors H. P. Loomis, I. C. Rosse, George Woolsey, 
Roswell Park, E. V. Stoddard, W. N. Bullard, D.S. 
Lamb and Hon. Wm. A. Poste and Chas. A. Bos- 
ton, Esq. As these gentlemen have devoted especial 
study and research to the specialties they discuss, 
their opinions are of great value and importance. 
To one engaged in criminal practice the work will be 
almost invaluable, and to the general practitioner as 
a book of reference its value can hardly be overesti- 
mated. 

The volumes are to be illustrated wherever desir- 
able by ‘‘line” and ‘half tone” engravings and 
chromo-lithographic plates. The work is sold by 
subscription only, and no single volume will be sold. 
We recommend it cordially to the legal profession, 
believing, from a careful examination of this first 
volume, that it is of sterling merit and by far the 
best contribution upon the subject which has yet 


” 


been published. 


Tue Paris Law Courts; Sketches of men and 
manners. ‘Translated from the French by 
GERALD P. Mortarty, B.A. Charles Scribner’s 
Sons, New York, 1894. Cloth. $3.75. 


Astudy of the French judicial system is of peculiar 
interest to English and American lawyers, the 
whole method of procedure in the French courts 
being so different from that to which we are accus- 
tomed. A perusal of this interesting work will, we 
think, leave but little doubt in the reader’s mind that 
justice is more fairly meted out to the whole people 
in America than in France. This book, which is a 
translation of «* La Palais de Fustice de Paris,” a 
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work written in collaboration by certain members of 


the association of journalists attached to the Paris 
law courts, gives an excellent description of the 
courts, the form of procedure, and the history and 
customs of the Paris Bar. Interesting accounts are 
given of many famous advocates, the greatest among 
them being Maitre Lachaud. Of him it is said : — 
«« Lachaud was not a defender, he was ¢he defender 
of accused persons. An orator if you like, and a 
great orator, skilled in all vocal harmonies, in all 





modulations of tone, with ten, nay twenty dif- 
ferent voices at his command, according as he was 
called upon to convince or to persuade, to touch or 
to terrify ; but, before all, he was a tactician of the 
very highest rank, and a psychologist by whose side 
specialists of that name were mere stammering babes. 

. His knowledge of a jury was extraordinary. 
Lachaud would make twelve separate speeches if he 
had to deal with twelve jurymen of different condi- 
tions. . .With a marvellous intuition, he would find 
his way into every man’s heart. Executing varia- 
tions on the same theme with incomparable vivacity, 
speaking to each juryman in turn, fixing him with an 
eye which saw everything, never letting him go till 
he was thoroughly convinced.” 

The book is finely and profusely illustrated, and 
should be eagerly sought for by the legal profession, 
giving, as it does, the best idea of French courts and 
lawyers yet published. 


THE CRIMINAL CopE OF CaNnapA and the Canada 
Evidence Act, 1893. With an extra appendix 
containing the Extradition Convention with 
the United States, the Fugitive Offender’s Act, 
and the House of Commons’ debates on the 
Code. And an Analytical Index. By James 
CRANKSHAW, B.C.L. Whiteford and Theoret, 
Montreal, 1894. Half calf. $10.00. 

This work of Mr. Crankshaw’s is of importance 
and value not only to Canadian lawyers, but to all 
those interested in criminal law and_ proceedings. 
The annotations are admirably prepared, and are 
very fulland exhaustive, while the citations are apt 
and directly to the point, evincing unusual good 
judgment and discrimination on Mr. Crankshaw’s 
part. That the work will be thoroughly appreciated 
by the Bench and Bar of the Dominion there can be 
no doubt, and it will find a welcome from many 
libraries and practitioners on this side of the line. 


Witts anD How Nor To Make THEM, with a se- 
lection of leading cases. By B. B. Wesr. Long- 
mans, Green & Co., New York, 1893. 

We are inclined to agree with the author of this 
little book in his statement that «* if the plain truth 
were told, it would be acknowledged that more 
misery and injustice have been worked by wills than 
by the series of wars the country (England) has 
waged since the modern system of will-making came 
into use.” The work is a plea for the exercise of 
common sense and discretion on the part of testators 
in making their wills, if wills they must make, and the 
errors hitherto committed are held up before them as 
warning examples of the consequences of lack of 
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sound judgment and due forethought in the disposi- 
tion of one’s earthly possessions. The book is writ- 
ten in an exceedingly interesting style, and is well 
worthy a careful perusal by both lawyers and lay- 
men. 


INDIVIDUAL, CORPORATE AND FirM Names. By 
Hon. Davip McApams. The Diossy Law Book 
Co., New York, 1894. 

‘«‘What’s ina name?” The reader of this little 
pamphlet of Judge McAdam’s will ascertain that 
there is considerable in it, and that it plays a very 
important part in the affairs of man. The author 
gives a succinct summary of the different provisions 
of law as to changing names, continuing the use 
of names after death or dissolution of a firm, etc., 
with forms. Much valuable information has been 
collected, and Judge McAdam has invested the sub- 
ject with considerable interest, enlivening it with 
numerous apt quotations. 


MISCELLANEOUS. 

THE PouiticaL Economy oF NaTurRAL Law. By 

Henry Woop. Lee and Shepard, Boston, 1894. 
Cloth. $1.25. 


In these times of pessimistic treatises upon matters 
pertaining to political economy, it is a pleasure to 
meet with a book which presents a bright and cheer- 
ful view. The volume before us deals with a political 
economy which, according to the author, is natural 
and practical, rather than artificial and theoretical. 
Mr. Wood is a most delightful writer and succeeds 
in investing what would usually be a dry subject with 
much interest. His thorough acquaintance with and 
knowledge of his subject is evident, and his treatment 
of it is thoroughly original. We wish the book could 
be read by every capitalist and every laboring man in 
the country, It gives each class much to reflect upon, 
and its wide circulation could not fail to be productive 
of much good. 

The titles of a few of the twenty-four chapters will 
give some idea of its contents. Among them are, 
The Law of Co-operation, The Law of Competition, 
Combinations of Capital, Combinations of Labor, 
Profit Sharing, Socialism, Economic Legislation, Can 
Capital and Labor be Harmonized, The Distrubution 
of Wealth, The Centralization of Business, Booms 
and Panic, Money and Coinage, Tariffs and Protec- 
tion, Industrial Education, etc., etc. 


ALLEGRETTO. By GERTRUDE HAL. Illustrated by 
O.tvER HERFORD. Roberts Brothers, Boston, 
1894. Cloth. $1.50. 

This little volume is a delight to the eye and 
feast for the imagination. Miss Hall’s verses are 
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sets forth. 
| less, cheerless beyond all conception. 


captivating in the extreme and positively scintillate 
with genuine wit, while Mr. Herford’s illustrations 
are in every way admirable and form an, exquisite 
setting for the author’s dainty bits of poetry. Miss 
Hall is already well known as a charming writer of 
fiction, and her poems display all the freshness and 
originality which has characterized her prose writings. 


A Con- 
Croscup & 


WHICH ? 
trast, by Rev. I. M. Har_preman. 
Co., New York. Cloth. 40 cts. 
Theosophy, which, after becoming practically ex- 

tinct in India, the land of its birth, seems to have 


| gained a very considerable foot-hold in our western 


land, is but little understood by any outside of its 
votaries. Volumes of mystic lore contain its doc- 
trines and beliefs, the perusal of which only serves 
to confuse and perplex the ordinary mind. It is 
therefore a great satistaction to find in this little book 
of Mr. Haldeman’s a clear and concise description of 
the beliefs which make up this ‘‘wisdom-religion,” 
and to be able, from a half-hour’s reading, to obtain 
an excellent idea of the claims of the theosophists. 
Without attempting to discuss theosophy itself, the 
author has most ably succeeded in his wish to present 
its pith and substance, shorn of its scientific, metaphy- 
sic and philosophic pretentions, in all its native ugli- 
ness and repulsiveness. Stripped of all its oriental 
imagery and glamour, theosophy stands forth a 
hideous object indeed, and it is difficult to believe 
that any sane man or woman would willingly sub- 
scribe to such monstrous beliefs as this ‘little book 
The ‘‘ wisdom-religion” is dreary, hope- 
The work is 


| a timely one and should be widely read. 





CARTIER TO FRONTENAC. Geographical Dis- 
covery in the interior of North America in its 
historical relations, 15 34—1700, with full carto- 
graphical illustrations from contemporary 
sources. By Justin Winsor. Houghton, Mif- 
flin & Co., Boston and New York, 1894. 
Cloth. $4.00. 


This book is a valuable and interesting addition 
to the history of the discovery of North America. 
Covering that period which resulted in the opening 
up of the St. Lawrence and Mississippi Valleys, it 
deals with subjects of more than ordinary importance 
and is filled with much curious and valuable informa- 
tion. Much study and research must have been 
required for such a work, but by such a student 
and writer as Mr. Winsor, the task could not be 
otherwise than thoroughly and exhaustively per- 
formed. The illustrations are particularly interesting, 
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containing many reproductions of rare and curious 
maps and charts, together with portraits of the 
famous discoverers of that period. To all loves 
and students of history, the book will prove of ex- 
ceeding value and interest. 


Foore. Houghton, Mifflin & Co., Boston 
and New York, 1864. Cloth. $1.25. 


If one desires an hour of solid enjoyment, he can 
find no surer way of obtaining it than by the perusal 
of these stories by Miss Foote. They are all of them 
delightfully fresh and original, and written in a 
charming style. Besides the title story the contents 
include ‘‘ Friend Barton’s « Concern,’ «* The Story 
of the Alcazar,” «* A Cloud on the Mountain,” «* The 
Rapture of Hetty,” and «* The Watchman.” 


THE SrRIKE AT SHANE’S, a Prize Story of Indiana. 
American Humane Education Society, George 
T. Angell, President, Boston. 


This book, which is a sequel to «* Black Beauty,” 


‘ ; . ca 
is not only an interesting story capitally told, but it | 
i 


| 


‘ 
is a contribution to the cause of humane treatment of 
dumb animals, which cannot fail to do incalculable 
good. Every child will be delighted with it, and to 
those of maturer years it will prove of equal interest. 
It is a powerful, impressive appeal in behalf of a 


| noble object, and should be scattered broadcast 
In Exite, and other Stories. By Mary HALLock | 


} 





throughout the land. 


A PRroreéGke or Jack HAMLIn’s and other Stories. 
By Brer Harte. Houghton, Mifflin & Co., 
Boston and New York, 1894. Cloth. $1.25. 


Bret Harte has given us many portrayals of Cali- 
fornian and Western life and character, but none 
better than those contained in this little volume. 
The opening story, ‘* A Protegee of Jack Hamlin’s,” 
shows the author in his best vein, and a more artistic 
bit of pathos it would be hard to find. «+ An Ingenue 
of the Sierras ” is indescribably humorous, while the 
other contents, which include ‘‘ The Reformation of 
James Reddy,” ‘* The Heir of the McHulishes,” 
«¢An Episode of West Woodlands,” and ‘The 
Home-coming of Jim Weekes” serve to make up a 
most readable book, 























XUM 























